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NOTE TO THE SIXTEENTH IMPRESSION. 



One of the distinctive features of this manual and the 
one which has especially commended itself to the at- 
tention of students, is the relative importance given to 
the historical development of the Roman law, as com- 
pared with the mere exposition of its technical rules. 
From ^he favorable reception given to this book by 
teachers of social and political science, it seems evident 
that the emphasis laid upon the use of the historical 
method has made more clear the value of this study as 
a branch of liberal education. 

Since the first appearance of this outline there has 
grown up a considerable body of new literature dealing 
with the history and principles of the Roman law. That 
the student may be kept abreast of the latest literature 
relating to this subject, it has seemed advisable in the 
present edition, not only to make certain changes in the 
body of the text, but especially to include, in the lists 
of references, citations to the most important recent 
authorities. These later authorities are cited in the con- 
cluding paragraph of the "References" appended to 
each chapter, and are also collected, with full titles, in 
a single ** supplementary list *' at the close of the volume. 
It is believed that these additional bibliographical aids 
will materially increase the present usefulness of this 
manual for advanced students of the Roman law. 

University of Rochester, 
January^ 1913. 
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PREFACE TO THE FIRST EDITION. 



The primary object of this book is to serve as a man- 
ual for the use of students and of others who desire an 
elementary knowledge of the history and principles of 
the Roman Law. Since the founding of the '* historical 
school" in Grermany, and the new direction given to 
legal studies by Sir Henry S. Maine, the importance of 
the Roman law as a part of liberal education has been 
strongly emphasized in England, and has received some 
recognition in this Country. It seems now to be a well- 
established fact that the history of modem systems of law 
and the principles of comparative jurisprudence cannot 
be properly understood without some knowledge of this 
most important branch of learning. Twelve years experi- 
ence in teaching this subject has convinced me of the val- 
uable results which it afifords to the student in widening 
his historical horizon and in deepening his sense of the 
importance of law as a liberal science. 

The general scope of this outline is somewhat similar 
to that expressed in the ordinary German title, Geschichte 
nnd InsHtuHonen des R(fmUchen Rechts, But its arrange- 
ment, both in the historical and the expository part, dif- 
fers considerably from that usually followed by the Ger- 
man text-book writers. The departure from a plan ap- 
proved by writers of such eminence may require a word 
or two of explanation — in addition to the general neces- 
sity of adapting a work, as far as possible, to ther special 
needs of those for whom it is written. 

iU 
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IV PREFACE. 

Since the time of Leibnitz it has been customary in 
Germany to separate the external from the internal history 
of the Roman law. This method has, it is true, made clear 
the distinction between the formal sources of the law, on 
the one hand, and the development of the various branch- 
es of the law, on the other. If the method fails at all, it 
fails to give a proper synthetic view of the general histori- 
cal influences which have contributed to the growth of 
the law as a whole. I have adhered to the division into 
periods adopted by Puchta ; but have added a fifth peri- 
od in order to emphasize the continuity which binds 
together the history of the Roman law from the earliest 
times to the present. I have also attempted to point out 
in each period the organic agencies at work in Roman so- 
ciety, whether social or political, philosophical or religious; 
the mode in which these agencies acted upon the prevail- 
ing legal forms and ideas ; and the effects which they pro- 
duced upon the substance of the law, as a whole, and in 
its more important branches. And this general line of 
development is traced, so far as is consistent with the 
limits of the work, by the aid of specific illustrations. In 
controverted questions regarding the origin of law, I have 
usually followed the safe judgment of Sir Henry S. 
Maine. 

In describing the general principles of the Roman law, 
one of three modes of classification may be adopted. In 
the first place, we may accept the ordinary arrangement 
adopted by the German writers in describing the modern 
civil law. Again, we may re-arrange the principles of the 
law according to an ideal order, which we think the Ro- 
mans ought to have adopted. Finally, we may adhere to 
the general classification with which the Romans them- 
selves were familiar in the works of their own text-book 
writers. Were it not for the fact that this last method is 
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PREFACE. V 

rarely followed, it would seem hardly necessary to claim 
that the spirit of the Roman law can be best understood 
in the form in which it is expressed in their own syste- 
matic treatises. Without assuming that this is the most 
scientific arrangement, I have yet followed as closely as 
possible, the order of the *' Institutes " of Gaius and Justin- 
ian, as that which most faithfully represents the legal 
system of the Roman jurists. The special portions of 
the law are explained, however, in the light of the '* Digest" 
and the works of modern commentators. 

That this book may also serve as a guide to the further 
study of the Roman law, each chapter is followed by a short 
list of references, which is intended not to be a biblio- 
graphy of the subject discussed, but to call attention to 
certain works in English, French, and German, and to 
some original authorities, in which the study of the subject 
may be continued. The most important of these referen- 
ces will also be found collected in a single list at the close 
of the volume. 

The great extent of the subject embraced in this out- 
line must be pleaded as an excuse for the brief and often 
inadequate discussion of particular topics. The purpose 
of the outline will, however, be accomplished if it presents 
to the student and to the general reader a clear and com- 
prehensive idea of the historical and scientific significance 
of the Roman law, and thereby awakens an interest in its 
further study. 



ROCHXSTER, N. Y.. 

October I, 1884, 
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PART FIRST. 

THE HISTORICAL GROWTH OF THE 
ROMAN LAW. 



PERIOD I. 

FROM THE EARLIEST TIMES TO THE CODIFICATION 
OF THE TWELVE TABLES. 
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OUTLINES OF ROMAN LAW. 



CHAPTER I. 

THE ORGANIZATION OF EARLY ROMAN SOCIETY. 

In explaining the origin of law, a wide difference of 
opinion has hitherto separated the purely analytical from 
the historical school of jurists. The former class of 
writers have attempted to explain its origin upon princi- 
ples derived from the study of an advanced and highly 
complex state of society. Reasoning from facts observed 
in such a social condition, it is held by these writers (nai 
all law derives its origin from the definite sanction of a 
well-organized state authority. The historical jurists, on 
the other hand, observe that the state itself is the result 
of a slow and gradual process of growth. In the actual 
evolution of human society they discover no sharply 
defined limit, separating the early community-life — which 
can hardly be said to have any political character at all — 
from the fully developed state, furnished with all th^ 
means of compulsory power. They also see that early 
customs, which have scarcely any other authority than 
that derived from public opinion, pass into well-defined, 
positive laws only by slight and almost imperceptible 
gradations. 

As a matter of fact, the law and the state grow up side 
by side ; and in the early stages of society the character 
of the one is no more definitely fixed than that of the 
other. A certain sense of duty, embodied in common 

3 
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4 OUTLINES OF ROMAN LAW. 

usages and enforced by general opinion, acts as a rule of 
civil conduct even before the conununity has acquired a 
distinct political consciousness. It is these customs 
which furnish the content of the early law, which deter* 
mine the form of early legal processes, and which, in 
fact, a£ford a justification for the sanctions which are 
afterward imposed by a constituted state authority. The 
germs of law must, therefore, be found in the early life of 
a people, especially in its common customs and institu- 
tions, which tend to give a uniform direction to thought 
and conduct. 

From the intimate relation which exists between legal 
facts and social progress, it is evident that any thing like 
unity in the law must depend upon the extent to which 
society itself has become unified and organized. Hence, 
the historical sources of the Roman law must be sought 
not only in the beliefs and customs of the early Roman 
people, but also in those institutions which tended to 
give an organic unity to the early Roman state. 

The essential features of the early society at Rome 
were common to all the ancient communities of Italy ; 
and were, no doubt, derived from the primitive customs 
of the Aryan people. With the growth of Aryan institu- 
tions in Italy, as elsewhere, the early form of social life, 
founded upon a patriarchal and religious basis, acquired 
more and more a civil and political character. The 
patriarchal family, the gens^ the curta^ the tribe, the city, 
the state, marked the successive steps in the enlargement 
and organization of society. As a result of this federa- 
tive process of growth, in which each new association 
was rendered sacred and permanent by the worship of 
common deities, we find the early community at Rome 
made up of a collection of social groups organized upon 
principles which were essentially religious in their char- 
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ORGANIZATION OF ROMAN SOCIETY. 5 

acter. The perfOrniance of certain common rites, called 
sacra, formed the bond of union in these several groups, 
and upon their maintenance depended the preservation of 
the whole social body. Religion and the priestly power 
which necessarily attended it were the constituent prin- 
ciples of the early Roman state. Bearing these facts in 
mind, we may be able to understand the organic features 
that characterized Roman society during the early period 
which we are now considering. 

z. The Early Roman Family.— The elementary 
unit of Roman society was the family. But this associa- 
tion was far different from the modern family. The 
special features by which it was marked and the regula- 
tions adopted for its continuance grew out of the condi- 
tions incident to the observance and perpetuation of a 
domestic worship. This may be illustrated by the char- 
acter of the paternal power, the nature of the member- 
ship, and the principle of succession within the family. 

(i) The power of the household father was derived 
not simply from his lineal superiority, but from the im- 
portance which attached to his priestly character. He 
was the oldest living male ascendant, and had derived 
from his predecessor the supervision of the ancestral wor- 
ship. His authority was clothed with all the sacredness 
of religion, and he was amenable to no one but the gods 
for the character of his domestic government. This ir- 
responsible power of the father extended over all the per- 
sons and property within the sphere of the patriarchal 
family. 

(2) The membership of the early Roman family was 
determined, fundamentally, not so much by blood- relation- 
ship as by participation in common religious rites. Some 
who were related by blood — as a married daughter — ^were 
excluded from the family. Some who were extraneous 
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6 OUTLINES OF ROMAN LAW. 

by birth — as the wife of the father, and of the son — were 
admitted within its sacred circle. By marriage, a woman 
was, in fact, completely transferred from the religion of 
her father to that of her husband, so that both she and 
her children became identified with the family of her 
husband. The father's priestly power could not therefore 
extend over the offspring of his daughters, who had 
passed into another worship. It could extend only over 
the offspring of his sons, who remained within his own 
domestic religion. On this account, those descendants 
only who were related through a male line — that is, ag- 
naH—yftit members of a given household. Moreover, to 
prevent the extinction of the domestic worship, a stran- 
ger might be initiated into the rites of family, and being 
thus '' adopted " he was as truly a member of the family 
as though he were of the same blood. The family, in 
short, comprised those persons, and only those, who were 
admitted to the same domestic altar, and who were con- 
sequently subject to the same paternal power. 

(3) The principle of succession also was dependent 
upon the essential nature of the family considered as a 
kind of religious corporation. The extinction of the do- 
mestic worship was regarded as the greatest of evils j and 
hence its preservation was not made to depend upon the 
life of the father. At his death the sons immediately 
under power were obliged to succeed him in the super- 
vision of the sacra j and with the priestly office was trans- 
mitted all the responsibility and authority which it 
involved — that is, the care of the dependent members of 
the household, and the administration of the patrimomum. 
Succession was not so much a legal right as a religious 
duty. The paternal power and the administration of the 
family estate thus followed the same principle of descent 
as that which governed the perpetuation of the sacra. 
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2. The Roman Gens.— The union of families thus 
constituted formed the next higher group— the gens. But 
this union was not an artificial association. It was rather a 
natural outgrowth of principles already existing in the 
family. While the death of the father would tend to 
separate the domestic group into new families, each sub- 
ject to its own paternal head, the preservation of a com- 
mon worship and of a common name would furnish a 
ground of perpetual union. The family relationship 
would thus widen with successive generations into the 
gentile relationship. The special features of the gens 
may be indicated as follows : 

(i) The participation of tht gentiles \n common sacred 
rites {sacra gentiliHd) — which were required to be cele* 
brated at a given time and place. 

(2) The preservation of a common name — which seems 
to have been transmitted with nearly the same care as 
the worship. 

(3) The theory of a common descent — which was, 
however, in great part, a fiction, since the membership of 
the gensy like that of the family, was restricted to descent 
through a male line, and was similarly affected by mar- 
riage and adoption. 

(4) The obligation of the members to render mutual 
assistance — which extended to repelling a common enemy, 
to ransoming a captive in war, to aiding indigent mem- 
bers, and to paymg the fines of persons condemned. 

(5) The possession of common proprietary rights^ 
which related not only to the altar and burying-place, 
but also to certain lands, and to the estate of a deceased 
member in default of more immediate heirs. 

(6) A kind of civil organization — which consisted of a 
chiefs who, like the father of the household, assumed re- 
ligious and judicial functions, and represented the group 
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in its external relations ; and a council made up of the 
chief men of the gens ; and, perhaps, a more general 
ctssembly composed of all the members capable of bearing 
arms. 

3. The Roman Populus.— As we pass to consider 
the character of the early body politic, we must keep in 
mind the fact that the ancient Populus Romanus was em- 
phatically a collection of genUs. The state did not, of 
course, spring into being by a direct union of these 
groups. It was rather the result of a slow federative 
process, which passed through several stages of develop* 
ment. For example, a number oigcntes united to form a 
curia ; a number of curia coalesced to form a tribe ; and 
three tribes composed the early Roman community. 
Each one of these intermediate groups had, doubtless, at 
some time, formed an independent corporate body, united 
by a common worship and a common civil organization, 
with its own chief, its own council, and its own general 
assembly. It was from this gradual coalescence oigenUs 
that the early Roman populus derived its unity ; and it 
was from the institutions which were evolved during the 
federative steps of this union that the early Roman state 
derived the peculiar features of its religion, government, 
and law. Besides the state religion, with its common g6ds, 
its common priesthood, and its common ceremonial, the 
organic unity of the people was expressed in three impor- 
tant institutions, derived, it is true, from earlier customs, 
but now acquiring a more fixed and definite form. These 
were the Rcx^ the Senaius^ and the Comitia Curiata. 

(i) The Roman kingship, like the other features of the 
early constitution, was derived from the more primitive 
societies which had united to form the populus. Each 
tribe, curia^ and gens, had been presided over by its own 
head-man^ whose authority was modelled after that of 
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the household father. The Roman rex^ therefore, repre- 
senting remotely the father of the family, exercised a sort 
of patriarchal power over the nation at large. He was at 
once the high-priest of the national religion, the supreme 
judge in all private and criminal matters, the commander- 
in-chief in time of war, and the source of all magisterial 
power, the inferior officers being subject to his appoint- 
ment and removal* 

(2) Associated with the king was the senate, which 
evidently grew out of the council of elders existing' in 
the earlier tribes. The number of its members corre- 
sponded theoretically with the number of gentes. In its 
functions it was at first merely an advisory body, assisting 
the king in his administrative duties, and perhaps draw- 
ing up proposals to be submitted to the people* 

(3) With the growth of the early Roman state, not 
only did the tribal chieftain grow into the rex^ and the 
tribal council into the senatus j but, still further, the tribal 
assemblies coalesced to form the Comitia Curiata, Like 
its prototype, this assembly was composed of all the 
people capable of bearing arms. In a certain sense it 
was the source of sovereign power, since it confirmed the 
appointment of the king by a formal act {lex curiata de 
imperio) ; and it was called upon to ratify all measures of 
unusual importance. The highest authority of the early 
Roman state thus rested with the gentes^ organized into 
curia and incorporated into the Comitia Curiata. 

4. The Plebeian Element.— The earliest organiza- 
tion of the state included, as is evident, only those per- 
sons who were members of the subordinate groups of 
which the original populus was composed. Only the 
members of the ancient patrician gentes could claim the 
privileges of the citizen. But from various causes, such 
as conquest and immigration, there grew up by the side 
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of the original community an alien population, which 
was excluded from the worship and the protection of the 
state. With the growth of this non-citizen class the 'pa- 
tricians came to assume more and more the character of 
an aristocratic body. The antagonism thus established be- 
tween the two orders was the occasion of a series of efforts 
to incorporate the plebeians into the patrician state. With 
every fresh encroachment of the plebeian body the spirit 
of the ancient society became somewhat modified, and 
supplementary institutions were established which gave a 
new form to the political society. The most important of 
these new institutions were the gentes minoreSy the cen- 
turies, and the local tribes. 

(i) The plebeians at first gained a partial admission 
into the state, not by the formation of new tribes pat- 
terned after the patrician tribes — the original plan as- 
cribed by tradition to Tarquinius Priscus — but by the in- 
sertion of new gentes into the tribes already existing. 
Each tribe thus contained a patrician and a plebeian ele- 
ment. The plebeian gentes, which probably included 
only the more important families, were called gentes mi- 
nores to distinguish them from the patrician gentes^ which 
were now called the gentes majores, 

(2) A more radical revolution was that which is 
attributed to Servius Tullius. The whole population, 
including both orders, was reorganized upon a military 
basis and divided into " classes" and ** centuries," which 
were arranged according to the equipments worn in 
military service. Since the capacity of a citizen to fur- 
nish himself with heavy or light armor depended upon 
the possession of a greater or less amount of wealth, the 
newly organized state acquired soifiewhat the character 
of a " timocracy." The bestowment of the suffrage upon 
the body of the people thus constituted created a new 
assembly, called the Cofnitia Centuriata. 
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(3) The incorporation of the plebeians was still further 
aided by the development of an internal organization 
peculiar to themselves. The principle of this new organi- 
zation was founded upon territory. There were formed 
thirty districts, corresponding to the number of the patri- 
cian curia. The "local tribes," as these districts are 
called, possessed to a certain extent the right of local 
government. They held their own meetings, levied their 
own taxes, and appointed their own officers. In the 
process of time — probably not until after the establish- 
ment of the Republic — they all met together in one 
assembly called the Comitia Tributa^ where they passed 
general laws under the name of plebiscita, 

5. The Consular or Republican Government.— 
The paternal power of the king, which was necessarily 
extended by the previous reforming legislation, acquired 
a despotic character in the hands of the second Tarquin, 
leading to a revolution which resulted in the fall of the 
kingdom and the establishment of the Republic. The 
chief features of this revolution grew out of the efforts to 
restrain the royal power by distributing its various func- 
tions among several officers, whose term was limited t^ a 
fixed period of time. By this means were established the 
Consulate, the Dictatorship, and the Plebeian Tribunate. 

(i) By the Valerian laws (B. C. 508) the royal power 
was put into commission — that is, entrusted to two offi- 
cers called Consuls (at first " praetors "), whose term was 
restricted to a single year. In connection with the Con- 
suls there was also appointed the rex sacrorum^ who 
exercised the priestly functions hitherto belonging to the 
king. The royal power was still further specialized by 
the creation of two Questors to be appointed by the 
people for the purpose of administering the finances. 

(2) The power of the royal imperium^ thus restricted 
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by the creation of two " annual kings/' was temporarily 
restored to something like its ancient vigor by the ap- 
pointmenty in certain grave emergencies, of a Dictator, 
who held supreme power for a period of six months. In 
this way the magisterial power could be centralized and 
rendered more efficient to meet an impending danger. 

(3) The Consulate was practically a patrician office, 
and was used, generally speaking, for advancing the in- 
terests of the patrician body. The continued and ag- 
gressive demands of the plebeians for a greater degree of 
protection finally led to the creation of the Plebeian Tri- 
bunate. The person of the Tribune was rendered invio- 
lable, and his chief duty was, by his veto, to protect the 
interests of the oppressed class. 

Such were the main features which marked the pro- 
gressive organization of Roman society previous to the 
codification of the Twelve Tables. From the early gen- 
tile communities, which had been brought into Italy with 
the Aryan migration, there had grown up a compara- 
tively well-defined political society, in which the func- 
tions of government were distributed between three pop- 
ular assemblies and a body of religious and civil magis- 
trates. The authority of the early state was exercised 
primarily in repelling common dangers and in determin- 
ing the relation of the subordinate groups to each other 
and to the entire community. The father, it is true, was 
still the head of the household. The gens also preserved 
a certain degree of autonomy. And the other groups — 
the curia and the tribe — did not lose entirely their iden- 
tity. But all these communities were yet brought into a 
closer union by the recognition of a common authority 
and the growth of common political institutions. 
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CHAPTER II. 

THE BEGINNINGS OF THE ANCIENT JUS CIVILE. 

There is nothing more clearly established by historical 
investigation than the fact that the growth of the state 
and the growth of law sustain to each other the closest 
relation. As long as there exists no common political 
authority, the conduct of individuals is restrained simply 
by private force or by a code of conventional morality. 
Private redress is the only remedy in case of injury ; and 
the only standard by which social relations are fixed is 
customary law or, more properly, conventional usage. 
But as the social groups, hitherto distinct, come to be 
united under some common organization, the customary 
relations of society come to be more uniform, and also 
more definitely protected by penal sanctions. The law 
thus assumes z, positive character when the rules of custom 
become embodied in the organic will of the community, 
and rendered compulsory by the growth of some recog- 
nized authority. At first this authority is very limited ; 
but it gradually increases in extent and efficiency as the 
organic unity of the state becomes more fully developed. 
The following considerations may indicate, generally, the 
character and extent of the authority which the early state 
exercised to control the conduct and adjust the relations 
of its citizens, and thus to bring into existence a body of 
legal rules. 

I. Character of the Earliest Sanctions.— From 
the mode in which the Roman state had its origin, it is 
evident that its authority was founded primarily upon 
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religion. Every step which had led to the wider organi- 
zation of society was accompanied by the enlargement of 
religious ideas ; and the civil power which had arisen 
with the growth of society was believed to be exercised 
under the approbation of the gods. A crime against the 
state was regarded as an offence against its guardian 
deities. The culprit was exposed to an anathema {sacer 
€sto\ by which he became an outlaw, and no longer enti- 
tled to the protection of the national gods. He could be 
slain by any one with impunity. Outlawry thus seems to 
have been one of the earliest forms of punishment. But 
as the state became more conscious of its own power, it 
assumed itself the execution of the criminal, who was 
either hanged from the arbor infelix or thrown from the 
Tarpeian rock. This kind of jurisdiction, which was 
founded upon religion, and was directed toward what we 
call criminal offences, was chiefly exercised to preserve the 
sanctity of the national worship, to protect the authority 
of the magistrates, and to shield the lives of the citizens. 

2. The Rise of Civil Jurisdiction.— The idea of 
administering justice in civil matters did not enter dis- 
tinctly into the early conception of state power. That 
the public magistrate might forcibly interfere to decide 
private disputes was an idea of prerogative that grew up 
only as the members of the various social groups came 
more and more to be regarded as integral and responsible 
members of a single political body. We will point out 
the probable steps which led to state interference in civil 
matters, and afterward verify the view presented by refer- 
ence to certain customs which survived in the early form 
of legal procedure at Rome. 

(i) The first step in the direction of controlling private 
disputes and of restraining private revenge grew out of 
the custom of appealing to an arbitrator, to whom was 
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left the question whether an injury existed, and whether, 
as a consequence, the customary mode of redress was 
permissibly In the earliest times this arbitration was 
entirely a private and voluntary act ; and the decision 
might or might not be respected. The person, however, 
in whose favor the decision was made, would feel justi* 
fied in pursuing the method of private redress that custom 
had hitherto approved ; and the unsuccessful party would 
generally feel bound by honor or public opinion to sub- 
mit to the customary remedy. 

(2) An advance upon purely private arbitration is made 
when the contesting parties appeal to a priest, or public 
magistrate. This is also at first an entirely voluntary act 
The public authority does not compel the process, but 
simply takes charge of it. With the consent of the parties, 
the magistrate may either decide the dispute himself, or 
appoint a private person as arbitrator, whose decision thus 
receives a kind of public approval 

(3) The state assumes a part that has more properly 
the character of jurisdiction when it gives the plaintiff 
the power of compelling the defendant to appear before 
the magistrate. The summons is still to a great extent a 
private act, performed by the plaintiff himself, though 
sanctioned by the public authority. The magistrate 
simply hears the altercation between the parties, fixes 
upon the points at issue, and appoints a private person as 
arbitrator, to decide who is in the right. Arbitration is 
thus made compulsory. But still the execution remains 
in the hands of the successful plaintiff, who is allowed to 
pursue the private redress according to custom. 

(4) The further interference of the state is shown by 
the efforts made to regulate private remedies. The in* 
jured party was entitled to satisfaction. The state could 
at first do no more than restrain^ somewhat the feeling of 
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vengeance, and compel the defendant to give an accepta- 
ble compensation for the wrong committed. The in- 
stinct of resentment had for a long time to be respected 
by the law, as is seen in the principle of ** retaliation," 
whereby the injured person could legally demand " an 
eye for an eye, and a tooth for a tooth." The limited 
character of early civil jurisdiction is evident from the 
fact that the execution of judgment was a private process. 
While the magistrate might fix the character and extent 
of the remedy, the injured party was allowed to obtain 
by force the compensation adjudged, and in extreme 
cases to incarcerate the delinquent debtor* or even to put 
him to death. 

3. The Earliest CItU Procedure.— The statement 
that civil jurisdiction had its origin in arbitration is veri- 
fied by the earliest form of civil procedure with which 
we are acquainted The most ancient mode of proceed- 
ing among the Romans was the actio sacramenH^ which, as 
Maine says, was ^' the undoubted parent of all the Roman 
actions, and consequently of most of the civil remedies 
now in use in the world " (" Early Hist, of Inst.," p. 25a). 
A detailed account of this early procedure is preserved in 
the " Institutes " of Gains (iv., 10-17). In the symbolic 
form there described is presented to us a survival of the 
mode in which the early state interfered for the settle- 
ment of private disputes. The action represents a mock 
combat followed by a reference of the case to arbitration. 
The steps of this process yizy be indicated as follows : 

(i) The proceeding opened with a mimic combat over 
the property in dispute. This feigned quarrel Gains thus 
describes : '' The claimant held a wand and, grasping the 
slave or thing over which he claimed dominion, said : 
* This man I claim as owner, by the law of the Quirites^ 
according to the reason that I have stated ; thus upon 
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him I lay my lance/ at the same time he touched the 
slave with the wand. The adversary then said the same 
words and performed the same act." The wand, ac- 
cording to Gaius, " represented a lance, the symbol of 
dominion, for the best title to property was held to be con- 
quest." This judicial combat was called manuum conser* 
tio^ or the ** hand-grapple," and symbolized a conflict be- 
tween the parties for the possession of disputed property* 

(2) The feigned quarrel was followed by the inter- 
ference of the magistrate, who called out to both dis- 
putants to let go their hold {mittite ambo\ The state 
was thus represented as interposing its authority for the 
peaceful settlement of the point at issue. 

(3) An altercation then ensued between the parties as 
to their respective titles, and each challenged the other to 
stake a sum of money upon the truth of his assertion. 
This stake was called sacramentum^ from which the action 
took its name. This has often been explained as a judi- 
cial wager, and Maine regards it as an evidence that ** the 
tendency to bet upon results lies extremely deep in human 
nature." But whether or not it had its origin in a bet, 
the sum forfeited did not go to the successful party, but 
to the public worship {ad sacra publico). The sacra^ 
mentum seems to have .been a certain sum solemnly con- 
secrated to sacred purposes, both as an assurance of good 
faith and as a compensation for the public service per- 
formed. The entire proceeding before the magistrate 
was called injure, 

(4) The final step in the process was the reference of 
the disputed question to a private person, called th^judex^ 
or arbiter. The property in dispute was assigned to the 
temporary possession of one party, who gave suKty to 
the other for its restoration in the event of his losing the 
suit. TYit Judex simply decided as to which of the liti- 
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gants was right in his claim. The part perfonned before 
iht judex was called proceeding injudicio. 

The execution of the judgment formed no part of the 
actio sturamenti. Neither the magistrate nor \\ie judex 
enforced the claims of the plaintiff. The unsuccessful 
defendant, if he failed to satisfy the claims of the plaintiflf, 
was liable to private arrest by his adversary and to be 
cast into chains. The state authorized the arrest, on the 
one hand, by refusing to treat such an exercise of force 
as an assault, and, on the other hand, by treating resist- 
ance to it as a crime. The original form of civil pro- 
cedure was thus a method adopted by the early state to 
encourage arbitration between contestants, and to author- 
ize an injured party to enforce the claims adjudged to be 
his due. The symbolic and sacred form of the actio 
sacramenti not only formed the basis of all other actions ; 
it also furnished the ground of nearly all other legal pro- 
cesses. 

4. The Growth of Legal ConTeyance.— Next 
in historical importance to the civil action, by which 
disputed rights are settled, is the form of legal convey- 
ance, by which rights are transferred. The peculiar 
features which in early times marked the latter process 
lead us to suppose that conveyance as a legal form was 
based upon procedure. At least this seems to have been 
the case at Rome. Before the forms of the "action" 
were attached to the transference of a thing, such trans- 
ference, however much it might be respected as an afifair 
of honor, possessed no legal validity. If the ownership 
in a thing thus informally transferred was disputed, the 
question could be settled only by going through the 
forms of the judicial contest before the magistrate. On 
the other hand, the property which had already been 
made the subject of litigation would possess a certain 
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legal title not attached to that which had merely passed in 
an informal way from one person to another. The suc- 
cessful party in such an action would have his right sanc- 
tioned by a public authority. A legal significance might 
therefore be given to conveyance, if there could be at- 
tached to it, in some way or other, the sacred forms of 
the action. In this way the transference of property 
could be made under the sanction of the state. 

(i) The first, and when considered with reference to 
its origin the simplest, method of clothing the fact of 
conveyance with the forms of law was by means of a 
fictitious suit. Instead of deferring the judicial process 
until a dispute had actually arisen, the forms of the legal 
action were gone through at the time the property was 
transferred. The purchaser came before the public magis- 
trate, and placing his wand upon the property, as in the 
actio sacramenii^ claimed it as his own according to the 
law of the Quirites. The seller making no counter claim, 
the thing was adjudged to the claimant. This process, 
which corresponded to the proceeding in Jure of the 
action, was called injure cessio. It gave a legal sanction 
to the transference of property, and confirmed upon the 
purchaser the same formal right as though the property 
had been adjudged to him in an actual litigation. 

(2) A modification of this procedure was effected by 
performing the '' hand-grapple " in the presence of wit- 
nesses, instead of before the magistrate. This process is 
said to have been introduced to relieve the parties from 
the inconvenience of going before the public officer. Its 
general character and its relation to the forms of civil pro- 
cedure are evident from the necessary conditions which 
attended it. Its most significant feature was the sym- 
bolical ** hand-seizure," including the formal claim of the 
purchaser that the property was his according to the law 
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of the Quirites — which fonn was evidently derived from 
the older procedure. It was from this feature, as Gaius 
says, that the process was called mancipatio (I., § 121). 
The state was now represented, not by the magistrate, 
but by five male Roman citizens. The number, corre- 
sponding to the five Servian centuries, would seem to show 
that this change in the form of conveyance was made in 
connection with, or after, the Servian revolution. Again, 
instead of the judex who in the ancient procedure weighed 
the claims of the two parties, a neutral person (libripeni) 
was present at the '* mancipation," holding in his hand the 
symbolical balance. The conveyance was completed 
when the buyer struck the balance with a piece of bronze, 
which he transferred to the seller as a sign of the pur* 
chase-money. On account of the use of the bronze and 
the balance, this form of alienation was also called ^ as 
etlibram. 

The mancipation or conveyance per cu et Ubram^ which 
was based indirectly upon the forms of procedure, came 
to be the most important means for the transference of 
legal rights, and for fixing the legal relations between 
different persons. We shall hei^eafter see that it was not 
only the form by which property was conveyed, but the 
form by which nearly all transactions were legalized, 
by which a marriage was effected, a son adopted or eman- 
cipated, a mortgage, a contract, and a testament made. 

5. The Nature of Early Quiritarian Rights.— The 
idea of a legal right — that is, a certain degree of liberty 
sanctioned by law — grew up with the legal processes just 
described. The exercise of exclusive dominion over any 
person or thing would come to have a legal character 
only when such a privilege was made defensible in a legal 
action, or was treated as a proper subject for legal con- 
veyance. Certain privileges might, indeed, be recog- 
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niztd through customary observance; but they would 
obtain a new significance when they had once become 
sanctioned through the forms of law. As the state — di- 
rectly through a legal action and indirectly by legaliz- 
ing conveyance — gradually interfered to adjust and pro- 
tect the private relations of its citizens, the kind of 
protection which it thus afforded indicates the extent of 
legal rights possessed by the different members of society. 

An analysis of the legal rights which were capable of 
being protected by a legal action and of being transferred 
by legal conveyance, shows that they were at first 
exceedingly simple in their nature. An action could be 
brought and a conveyance could be made only by an 
independent Roman citizen — that is, the father of a 
household. The rights which were sanctioned by a legal 
process were hence attached to the person of the paier- 
familias. From his domestic status he obtained a legal 
dominion over all that belonged to his household — ^wife, 
children, slaves, cattle, land. This general authority, or 
right of dominion, whatever might be its object, went 
under the general name of ptanus — or hand-power — 
which term entered largely into the legal phraseology of 
the time. It was this generic right that formed the basis 
of the more specific civil rights peculiar to early Roman 
citizenship. 

The mode in which the specific rights emerged from 
the general right of dominion cannot be traced with any 
degree of exactness. But the tendency to specialization 
is very evident from the subdivisions of the father's 
power, and from the common features which attached to 
the several rights after they were differentiated from each 
other. They all partook of the character of dominion, 
or ownership; and we also find ** legal conveyance forming 
a large part of those acts in law by which that peculiar 
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relation was transferred, modified, or extinguished.*' 
(Clark, "Early Roman Law,'* p. 125.) 

(i) In the first place, the father exercised a proprietary 
control over the wife. To this power the term manus 
came to be restricted. Although the earliest form of 
marriage was a symbolic capture followed by a sacred 
rite (con/arreaiio\ after the introduction of "mancipa- 
tion," marriage was effected also by a purchase {caemptio)^ 
the woman being conveyed from her father to her hus- 
band according to the iormper as ttlibram, 

(2) Another branch of the father's general right of 
dominion was his legal power over his children (pairia 
potestas). The children of the household legally belonged 
to the father. He could treat them as he saw fit. His 
authority over them was unlimited. The process of man- 
cipation could, moreover, be used to transfer the child 
from the power of his own father to that of another 
Roman citizen. 

(3) The power of the master over the slave (Jominica 
potestas) was also but a special form of the father's 
dominion. This power, too, was absolute, simply because 
no one had a legal right to interfere with it. The slave 
— like the wife and the child — was to all intents a chattel ; 
and ownership in him was also transferred by mancipa- 
tion. 

(4) A Roman citizen, otherwise free, might be held in 
temporary bondage or apprenticeship, to a paterfamilias. 
This form of subjection was called mancipium from the 
fact that the power over the bondsman was acquired by 
mancipation. Although of a more temporary nature than 
the powers previously mentioned, it was, while it con- 
tinued, but a special form of the father's dominion. 

(5) The right of ownership, in a more restricted sense, 
applied to the exclusive control over those things which 
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we are accustomed to designate as property, such as 
houses, land, and cattle. This was called by the Romans 
dominium. It di£fered, at first, in no essential respect 
from the other forms of dominion. It was protected in 
the same way by a legal action, and was in the same way 
transferred by a conveyance /rr as et libratn. 

This brief analysis goes to show that the special rights 
recognized by the jus Quiritium were an outgrowth of 
the general idea of dominion involved in the hand- power 
(manus) ; just as the legal processes of *' action *' and 
"conveyance" were a development from the original 
symbolical form of the hand-contest {manuum consertio). 
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discussions in the ''Ancient Law " ; Coulanges, ''The Ancient City," 
Bk. II. ; Mommsen, " Hist, of Rome," Bk. I., ch. 11 ; Clark (E. 
C), "Early Roman Law— Regal Period"; PhilUmore, "Intr. to 
the Study and Histoiy of Roman Law," pp. 17-32 ; Hunter's 
" Roman Law," §g 8ii-8i8 ; Zimmem, " Gesch. des Rttm. Privat- 
rechts,'' §§ 26-28, and "Der ROm. CiyUpiocess." §§ 38-48.' 
Puntschart, "Die Entwickelung des grundgesetzlichen Civilrechts der 
Ritaner," Erlangen, 1872. 
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Digitized by 



Google 



CHAPTER III. 

THE CHARACTER OF THE TWELVE TABLES. 

The ancient jus civile received a definite form in the 
XII. Tables, which the Romans were accustomed to re- 
gard as the foundation of their entire system of juris- 
prudence. Our knowledge of the law previous to the 
formation of this code is, in great part, a matter of specu- 
lation, based upon comparative investigation and infer- 
ences drawn from certain legal forms which are evidently 
** survivals" from an early period. It is true that frag- 
ments of a collection^ called the jus Fapirianum^ and as- 
cribed to the period of the kings, have reached us. But these 
fragments, though clearly showing the religious spirit of the 
early law, are yet meagre and unsatisfactory. The more 
important fragments which we possess of the XII. Tables 
afford us a means of definite knowledge regarding the 
general character of the early Roman law. A review of 
this code — so far as it can be ]:estored from the fragments 
preserved and the references made to it by classical 
authors — will indicate the degree of development which 
the law had attained in the fifth century B. C. It will 
also tend to verify the opinions which we have expressed 
with reference to the origin of the law itself. 

The XII. Tables must be regarded as a compilation of 
the customary law of Rome, hitherto preserved and ad- 
ministered by the aristocratic or patrician class. The 
story that the Decemvirate imported these laws from 
Greece roust be rejected, not only as being opposed to 
the natural principles of legal growth, but also on ac* 

as 
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count of the absence of any positive internal evidence 
of their Greek origin. The direct occasion of this com- 
pilation was the struggle between the patricians and pie* 
beians. The existing law, being unwritten, afforded no 
invariable standard to which both classes could appeal ; 
and, being administered by the patrician class, it could 
be used as a means of oppression. The plebeians, there- 
fore, demanded the publication of the law and the 
"equalizing of liberty." The laws were, consequently, 
reduced tp a codified form by the decemvirs, approved 
by the Senate, and afterward ratified by the Comiiia 
Centuriaia, 

In reviewing this code, we can notice briefly only its 
more prominent features, especially those which illustrate 
most clearly its general character, and which suggest 
its relation to the earlier customs from which its rules 
were evidently derived. 

I. The Law of Procedure.— Cicero tells us that 
the first table contained the in jus vocatio^ or the summons 
before the magistrate ; and the critical restorations of the 
text invariably place the main rules of procedure in the 
first three tables. The prominent place thus assigned to 
procedure shows the importance which litigation holds in 
the early stages of legal growth. Rights become legalized 
not so much through the direct process of legislation as 
through the indirect process of adjudication. In consider- 
ing the procedure of the XII. Tables, we perceive the 
unmistakable signs of its origin. It evidently grew out 
of the effort on the part of the early state to compel 
parties in dispute to submit to arbitration, and also to 
regulate the method used by an injured party to obtain 
redress. This is seen alike in the summons, the interme- 
diate process or trial, and the mode of execution. 

(i) The first table begins with the words: "If you 



Digitized by 



Google 



CHARACTER OF THE TWELVE TABLES. 27 

summon a man to court, he must go ; if he refuse, call a 
witness and arrest him ; if he attempt evasion or flight, 
lay hands upon him." The law thus authorized the 
plaintiff to use sufficient force to drag the defendant be- 
fore the magistrate. This process shows the limited ex- 
tent to which the state interfered in the preliminary steps 
of the suit. The sunmions was a private act, though 
sanctioned by law. Being exercised under the approval 
of the state, it was, however, a step in advance of the 
earlier and more barbarous practice of private redress ; 
since the exercise of private force was now authorized 
only to the extent necessary to compel the defendant to 
appear before the magistrate. 

(2) That part of the process in which the claims of 
the litigants were heard and settled was divided into jus 
and judicium — the former being conducted before the 
magistrate, and the latter before a private citiz'en acting 
as arbiter. The proceeding in jure was exceedingly for- 
mal and rigid. The actio sacratnenti^ already described, 
shows the character of this process. It preserved, in a 
technical and symbolical form, facts which had once 
possessed a real significance, when the exercise of private 
force was beginning to be regulated by a public authority. 
It shows how the customs of a barbarous age had become 
stereotyped into a regular judicial process. The lance, 
which was a weapon of conquest, had become transformed 
into a symbol of ownership. The heated wrangle had 
cooled down into a formal method of joining an issue. 
The challenge to a bet had become translated into a 
mode of testing the good faith of the parties, and of se- 
curing a compensation for the public service. Anger and 
force had thus become tempered into the forms of law. 
It is true that adherence to a technical ritual often seemed 
to be of more consequence than the administration of 
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justice. But if we look through its symbolical husk, we 
shall see that the sacramental action was in fact^nothing 
but a rough method of ascertaining the points at issue, 
and of compelling the parties to refrain from force, until 
a cool decision could be made as to who was in the right. 
Furthermore, the proceeding injudicio was simply a pri- 
vate investigation, conducted by the person appointed as 
judex with a view to ascertain whether the claims of the 
plaintiff were well founded. 

(3) The process of execution, as it existed at the time 
of the XII. Tables, was a method adopted to restrain 
the exercise of private vengeance by regulating the mode 
in which redress should be obtained. After the defend- 
ant had been condemned by the judex in a certain 
amount, he was allowed thirty days in which to satisfy 
the judgment. If he failed at the expiration of that time 
he was 'liable to the maims injectio. That is, he was 
seized by the plaintiff and brought before the magistrate. 
If he could find no surety {vindex) his person was ad- 
judged {addictus) to the plaintiff. He was thrown into 
chains and confined in the plaintiff's house for sixty 
days, during which time the amount of his debt was pro- 
claimed on three successive market days. On the third 
occasion, if he obtained no surety, he might be sold into 
slavery, or slain, and his body divided among his credi- 
tors In the words of the XII. Tables: "On the 
third market day let him be cut into pieces ; if any one 
cut too much or too little it will not be a crime." The 
significant features of this execution are : that it is for 
the most part a private process ; that it is a crude method 
to restrain private redress ; and that it is an execution 
against the person of the debtor. 

The actio sacramenii and the manus injectio were both 
called " actions of the law " {legis actiones), although one 
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was properly a form of trial, and the other a mode of ex- 
ecution. Beside these there were two other ** actions " ex- 
isting at the time of the XII. Tables, viz. : the judtasposfu- 
iatio^ which was a direct appeal to the magistrate, dispens- 
ing probably with the sacred deposit of the sacramcntum ; 
and the pignorU capio — that is, a kind of "distress," by 
which the creditor was allowed, in certain specified cases, 
to seize upon the property of the debtor to satisfy a claim 
without applying to the magistrate for a judgment. The 
whole procedure of the XII. Tables, whether we con- 
sider its general spirit or its technical forms, is seen to be 
a development from a more primitive body of customs in 
which private redress formed an essential feature. 

2. The Law Regarding Family Relations.— 
The fixing of definite modes of procedure to protect the 
customs of society gave birth to certain legal, or sanc- 
tioned, rights. As the elementary unit of Roman society 
was the family, the most primitive civil rights were those 
which arose for the security of the domestic group. 
From its peculiar structure the Roman family was, as we 
have seen, a kind of close corporation bound together by 
a common worship and a common potestas. In its internal 
relations it was entirely subject to the household father ; 
and only through him did it come into external relations 
to the rest of the community. The most important civil 
protection that the state afiPorded was thus to secure the 
rights of the independent Roman citizen over all the per- 
sons and things that belonged to thtfamilia From these 
efforts to uphold the customary power of the father there 
sprang up various laws — some of which are preserved in 
the IV. and V. Tables — with respect to the family or- 
ganization and the relation of its members to the pater- 
familias. 

(i) The relation of husband and wife grew out of the 
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nature of legal marriage — which obtained its significance 
from the fact that by it a woman was completely trans- 
ferred from the power of her father to that of her husband. 
There were three fQrms of legal marriage recognized by 
the SLTicitnt JUS avile, viz. ; confarreaiioy coemption zxiAusus. 
The first was a sacrament and derived its form from the 
lincient domestic worship. It consisted of a formal, in- 
troduction of the wife to the religion of her husband, when 
she partook with him of the' cake of wheaten flour (pants 
farrcus) in the presence of his ancestral gods. The second 
form of marriage possessed more strictly the character of 
a legal conveyance. By it the \wife was transferred from 
the father to the husband through the forms of mancipa- 
tion. The introduction of this more strictly civil form of 
marriage may be considered as a part of the general move- 
ment toward the secularization of the law. The third 
form of marriage was founded upon the principle of 
prescription as applied to movable goods. In this case 
the possession of the wife for one year (uninterrupted by 
an absence of three consecutive nights) gave to the hus- 
band legal authority over the wife. Without these legal 
forms no woman could properly be regarded as a married 
wife. She might, it is true, without these forms live with 
a man as a wife (pro uxore); but in that case she belonged 
to the family of her father and not to that of her husband. 
It was only by fulfilling the technical conditions of civil 
marriage (jusia nuptia) that the new relation possessed 
any legal character. Civil marriage was thus a kind of 
legal title by which the husband obtained an absolute 
power {manus) over the wife ; and, conversely, by which 
the wife acquired a claim to the patritnonium of her hus- 
band. 

(2) The relation of father and child was founded in the 
very nature of the Roman family. As the family was 
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organized upon a patriarchal basis, the children included, 
of course, persons who would not be comprised in the 
modem family. From the various modes in which they 
became attached to the household, they may be referred 
to three classes : first, the children by birth, which includ- 
ed all agnatic descendants — that is, all persons descend- 
ed from the household father through a male line ; 
secondly, children by marriage, or the wives of the male 
descendants — ^that is,all f emales(besides the materfamilias) 
who had been introduced into the family by lawful wed- 
lock ; thirdly, children by adoption, which included all 
extraneous persons who had been received into the family 
with the consent ot the comitia curiata^ or by mancipa- 
tion. These persons were the sons and daughters of the 
{zm\\y{fiiii/amilias,filia/amilias)^ and were legally subject 
to iht patria poUstas, which involved the absolute control 
of the person and property of the child. According to 
Dionysius, the XIL Tables gave to the father ** absolute 
power over his children, the right existing during their 
whole life to imprison, to scourge, to keep to rustic labor 
in chains, to sell them, even though they might be in the 
enjoyment of high state offices " (** Antiqq. Rom.," IL, 
36, 27). Cicero also says that the XII. Tables authorized 
the immediate destruction of monstrous or deformed off- 
spring (" De. Legg.," III., 8). It is probable that this 
power was originally dissolved only by the death of the 
father. But the XII. Tables provided that a son under 
power might be relieved from the father's power by three 
successive sales per as et libratn. This process was called 
" emancipation," and was evidently the first interference 
on the part of the state to limit the life-long authority of 
the Roman father. 

(3) The relation of master and slave was indicated by 
the terms dominus and servus^ and the master's right by 
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the term dominica potesias. The power of the master was 
absolute, extending to the right of life and death {jus 
vita necisque). Slavery did not, however, possess the 
same importance in the early Roman law that it after- 
ward acquired. It was only with the great influx of 
slaves resulting from the later conquests, that it became 
important to determine, in an explicit manner, the status 
of slaves in their relation to freemen. Hence very few 
legal principles regarding slavery can be traced to the 
ancient ;u^ civile. But slavery, to a limited extent, doubt- 
less existed at Rome from the earliest times. The sur- 
vival of the ancient mode of manumission by the vindkia 
— which was a fictitious process performed before the 
magistrate according to the forms of the in jure cessio— 
is an indication that the old Quiritarian law sanctioned 
the freeing of slaves from the master's power. Moreover 
the XII. Tables expressly provide for a remedy against 
the master whose slave has committed an injury (x/ servus 
fur turn faxit noxiamve nocuit). 

(4) The relation of master and bondman was some 
what similar to that of master and slave. By virtue of 
hx^fotestasy a father could transfer his son by mancipa- 
tion into the power of another person. A new relation 
would thus arise. Persons over whom power was thus 
acquired by mancipation, were said to be held in mancipio. 
They were not exactly in the position of children ; nor 
were they yet in the condition of slaves. They occupied 
a kind of intermediate status between free and slave. So 
far as their domestic superior was conce^'ned, they were 
practically in a servile state ; but with reference to the 
rest of the world, they were free. When the relation be- 
tween the bondman and his superior ceased, the former 
resumed the status of a free Roman citizen. His bond- 
age did not reduce him to slavery. How then did he 
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differ from the son inp^testate ? Practically, in no respect, 
for they were both subject to the absolute power of the 
father* But legally they sustained quite different rela- 
tions to the patrimonium. The son possessed in fttiarc 
the right of succession to the father ; but the bondmaiiy 
no more than the slave, could succeed to the master's es- 
tate. The condition of domestic bondage, or manc^uMy 
was a peculiar institution of the ancient Jus civile ; it 
gradually passed away with the growth of the Roman law. 
For a time after the XII. Tables, it had special refer- 
ence to the intermediate status of the son between the 
three sales that led to his emancipation. 

3* The Law Relating to Succession.— The rules 
of inheritance, as set forth in the XII. Tables, are im- 
mediately connected with the laws relating to the paternal 
power and the family organization. All legal rights be- 
longing to the family were, as we have seen, held and ex- 
ercised by the household father. The administration of 
the sacra^ the rights over the persons and property at- 
tached to the family group, all centred in him. The 
aggregate of these rights constituted the patrimomum. As 
the family was thus bound together by the legal power of 
the father, when the latter died the family would be 
broken up and the patritnofdum lost unless taken up by 
the surviving members. Inheritance was thus the 
mode whereby the pafestas, with its incidental rights, was 
assumed by those who succeeded to the personality of the 
father. It must not be supposed that inheritance in early 
times was simply a method adopted for the disposition of 
the father's property after his death. It had a deeper 
significance. Founded upon the necessity of perpetuat- 
ing the family worship — which lay at the basis of the 
whole social organism — it came to be the succession to 
Ae entire personality of the decedent — ^that is, to thepatri" 



Digitized by 



Google 



34 OOTLINfeS Ot kOMAM LAW. 

momum, with all its incidental rights and duties. Mote* 
over, as the father's power, or the poUstas^ conditioned 
the extent of the family organization, so it was the degree 
of relationship, reckoned by means of the poUstas^ which 
determined upon what persons iht patrimomum should 
descend. According to this principle, the three orders 
of succession were sui heredesy agnatic and gentiUs. 

(i) The inheritance first devolved upon the suiheredts 
— ^that is, those who were under the power of the decedent 
at the time of his death, and who became independent 
{sui juris) by virtue of his death. This class included 
all children whether natural or adopted, male or female, 
who had not by any means passed out from the power 
of the father. In case a son had died, his share of the 
patrimonium went to his children {per stirpes), 

(2) In default of sui heredes the succession devolved 
upon the agnoH. In the words of the XII. Tables : " If a 
man die intestate and have no suus heres let the nearest 
agnate have his familial This relationship depended 
upon an zxiltctAtnX. potesias^ since all persons sustained to 
each other the relation of agnates who were descended 
from a common ancestor through a male line. The 
agnates were, in fact, those and only those who, if the 
common ancestor had been alive, would be living 
together under his potesfas, Male descendants who had 
been emancipated and female descendants who had mar- 
ried into other families — together with the children of 
such persons bem since the domestic separation occurred 
— would consequently be excluded from the agnatic 
relationship. The idea of relationship based upon the 
potestas thus determined the second, as well as the first 
order of succession. 

(3) If there were no agnates, then the members of the 
same gens succeeded to the inheritance. There is here 



Digitized by 



Google 



CHARACTER OF THE TWELVE TABLES. 35 

no radical deviation from the general principle which 
determined the right to the succession. As the sui 
heredes bear a common relationship to their deceased 
father ; as the agnati are those who bear a common 
relationship to some more remote, but known, ancestor — 
so iht gentUes^ however remote from each other, claim a 
common relationship to some professed progenitor, either 
real or mythical, whose name they continue to bear. 
Whether introduced into the circle of the gem by birth, 
by adoption, or by marriage, all the members hold a 
common relation to the same eponymous ancestor, to 
whose worship they are all devoted, and to vrYiOSt potesias^ 
if he were living, they would all be subject. 

(4) In case all the heirs pointed out by the customary 
law were likely to fail, other means were used to prevent 
the extinction of the worship and to provide for the 
inheritance. This leads us to consider the origin of the 
Roman will and its character at the time of the XII. 
Tables, ^t is evident from the very nature of succession 
in early times, that the formal appointment of an heir 
was an encroachment upon the primitive laws of descent 
It is well established that among all early peoples, as 
among the Romans, intestate succession was for a long 
tin^e the only form of inheritance. It was only when the 
line of descent threatened to be cut off by the failure of 
the customary heirs that measures were gradually intro- 
duced to supplement the traditional law and prevent a 
possible calamity. At first, the father before his death 
might, with the consent of the Comitia or by mancipation, 
"adopt" a person who by becoming a member of his 
family would become his legal heir. Adoption was thus 
a legal method to prevent the loss of the familiar or 
family estate, and was in fact the earliest process in which 
the will of the father formed an element in determining 
his successor. 
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As a ndodification of the practice of adoption, the father 
was allowed in the presence of the Conutia to designate a 
person who, with the approval of the people, should act 
as his heir, and upon whom his legal status should descend 
at his death. This was the first form of the Roman will 
in the proper sense, and was called UstametUum calaiis 
conUHis. From the mode in which it originated, it was 
evidently a kind of special law, and was an innovation 
upon the more ancient custom of intestate succession. It 
was an act of the state to meet an exceptional emergency; 
and there is every reason to believe that it was employed at 
first only where the customary law failed to point out asuc» 
cesser, or a proper reason could be given why the custom- 
ary heir ought not to receive the familia. In case the 
Comitia could not be convoked, as on the eve of battle, 
the name of the heir might be submitted by the testator 
to his comrades in arms. This kind of will, which was 
privileged to soldiers, was called testamentum inprodnctu. 

When the idea became developed that the disposition 
of thtfamilia might depend upon the will of the father, 
the form of the sale/^r ces et libram came to be employed 
in the appointment of an heir — the famUia being trans^ 
ferred to a fictitious purchaser {fatntlia emptor) who was 
compelled to dispose of the estate according to the direo 
tions which accompanied the sale. Gaius describes this 
form of the testament as follows : '^ A man who had not 
made his will either in the Comitia Calata or on the eve 
of battle {in procinctu) used to convey his estate (familia) 
to a friend who was requested to distribute it to certain 
persons in a certain manner after his death. This was 
called the will by the bronze and the balance {testamentum 
per as et Ubrani) because it involved the process of man- 
cipation " (II., 102). The will thus described indicates 
the growing capacity of the testator to dispose freely of 
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his property at death. The XIL Tables provide that 
" the directions of the testator regarding his property and 
the guardianship of his children shall be law." The 
testamentum per as it libram came to be more generally 
employed than the two previous forms ; and, with the 
modifications afterward introduced by the praetor, in 
which writing was substituted for the oral instructions of 
the testator, it became the basis of the modem will. 

(5) As an incidental feature of succession we may 
notice the law of guardianship as it existed at the time of 
the XII. Tables. By the death of the paterfamilias, the 
proper heirs, whether male or female, old or young, 
acquired each a share of the rights involved in ihtpatri' 
mfnium. But the civil right of inheritance might be 
accompanied by a natural disability on the part of certain 
heirs. The wife, the unmarried daughter, the infant son, 
and others regarded as incompetent, though not disquali- 
fied from sharing in the inheritance, were yet compelled 
to exercise their rights under the protection of a guardian. 
In the appointment of the guardian, the father pos- 
sessed, after the growth of the testament, the same right 
as he had in the appointment of the heir. But when no 
will was made, the customary law which determined the 
heir, also pointed out the guardian. We learn from Gains 
that the XII. Tables provided that in case no tutor was 
appointed in the will, the nearest agnate should act as 
such (Gains, I., 155). And we also learn from Cicero 
and Festus that, according to the Tables, the custody of 
an incompetent person, as an idiot, and his property, in 
case there is no curator appointed by will, belongs to the 
agnates ; and in default of agnates to the gentiles (Cicero, 
" De Invent.," II., 50 ; Festus, on the word Nec\ 

4. The Law Relating to Property.— The XII. 
Tables contain, moreover, certain rules which refer to 
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proprietary relations, and indicate the extent to which 
the idea of individual ownership had become developed 
at the time the code was framed. As we go back in the 
history of society we approach a state of things in which 
property is held not separately by the individual, but in 
common by the group. From such a state of communism 
were developed the early ideas of intestate succession 
which we have noticed. Property, like the s<ura, was a 
kind of adjunct to the family organization, to be admin- 
istered by the one possessing the potestas^ and to be 
assumed by those upon whom the potestas descended. 
TYit patrimoniuMy though legally held and managed by 
the father, was, in fact, communal property ; and the 
child, though subject to the paternal power, was in reality 
a co-proprietor in the family estate. This community of 
interests in the family estate and the closeness of the 
patriarchal organization greatly limited the freedom of 
alienation on the part of all the members — that of the 
father as well as the son. The freedom which the father 
came to acquire in the disposition of his property at 
death shows a tendency in the direction of individual 
ownership. Still further, the law regarding the acqui- 
sition and alienation of property during the lifetime 
of the father also illustrates a tendency in the same 
direction. But the laws with reference to property in the 
XII. Tables are very far from having the distinct char- 
acter which they afterward acquired. Some of the more 
important features of these laws may be briefly noticed. 

(i) The first feature to be considered is the division 
of all things capable of ownership into res mancipi and res 
nee mancipi^ according as they did or did not require the 
symbolic process of mancipation in their legal transfer- 
ence. The former class included land, slaves, and beasts 
of burden — that is, the things which would be most valu* 
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able in an early agricultural community, and which would 
therefore naturally come first under the protection of the 
law. The less valuable things, requiring at first no special 
protection, would be transferred in the customary way 
from hand to hand, the validity of the transaction depend- 
ing merely upon honor before it was sanctioned by law 
The recognition of res nee mancipi as objects of legal 
ownership and the sanction given to the non-technical 
mode of conveyance by "tradition," show that even at 
the time of the XII. Tables, the strictness of the ancient 
fus erviU was already beginning to give way. This growth 
of a non-technical element in the law of conveyance, 
opposed as it was to the sacred symbolism of the Jus 
Quiritiufny was no doubt due to the encroachment of the 
plebeians, who were admitted to commercial relations with 
the Romans before they were allowed to participate in 
the sacred forms of the Quiritarian law. Besides the 
methods of conveyance already referred to — the strict 
mode of mancipation, the judicial mode of injure cessio^ 
and the non-technical mode of tradition — the XII. Tables 
also recognized usus^ or prescription, as a mode of acqui- 
sition. Undisputed possession for a period of two years 
in the case of immovables, and one year in case of 
movables, vested the right of property. 

(2) In connection with this subject of property and 
conveyance should also be noticed certain legal transac- 
tions which afterward took the form of contracts, but 
which at this time were closely related to the subject of 
conveyance. The process of conveyance /^r as et libratn 
was used as a means to give security for debt. The 
debtor transferred to the creditor a piece of property in 
accordance with the forms of mancipation. The creditor 
by this means obtained absolute and unqualified right to 
the property thus transferred. The only security for its 
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return after the debt was paid rested entirely upon the 
honor of the creditor. This transaction was c9Xitdfiduda^ 
or conveyance upon trust. It will hereafter be seen that 
this ''fiduciary conveyance" was the basis of the law re- 
lating to pawn and mortgage. 

(3) Upon the process of conveyance was also based a 
peculiar relation between debtor and creditor, which ap- 
proached more nearly the form of a legal contract. This 
was the tuxum of the ancient law. A word of explana- 
tion will show its origin and character. The term nexum 
originally referred to the relation between the parties to 
a conveyance /^r cu et libraniy the parties themselves being 
called nexi. The conveyance by mancipation, or per 
as et Ubratn^ involved an interchange of property and 
price , and being strictly a legal transaction, the obligation 
of the parties could be enforced by the magistrate. By 
suspending, however, the process after the transference 
of the money, a kind of loan came to be effected ; and 
the parties continued to hold the relation of neod to each 
other until the indebtedness was cancelled. The debtor 
who received the money, or loan, was thus bound to re- 
cognize his obligation to the creditor, and to return the 
money received ,* and this obligation, if ignored by the 
debtor, could be enforced by an executory judgment 
{tnanus injectio). In this way the term nexum came to be 
applied to the relation arising from an incomplete con- 
veyance, by which a compulsory obligation was estab- 
lished between a debtor and a creditor. It will hereafter 
be shown how, from this simple obligation, based upon 
the forms of a conveyance, sprang the various contracts 
of the later law. 

5. The Law Respecting Injuries.— The Tables 
show very clearly that the Romans had made very little 
advance upon the regulations in respect to injuries that 
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preraj] in all mde and barbarous peoples. Tbey drew no 
clear line between public and private wrongs Nearly all 
offences, as is common in primitive society, were treated 
as private wrongs. Only to a limited extent bad the idea 
of a crime as an offence against the public, dawned upon 
the Roman mind. The principle of retaliation, which is 
closely related to private revenge, was still respected; 
aMiough compensation for certain injuries was allowed, 
in a manner somewhat similar to that which we find 
among the ancient German tribes. As there was no at- 
tempt at a classification of offences, the spirit of the law 
on diis subject will perhaps best be seen from the charac- 
ter of the penalties employed. These were chiefly satb- 
faction, retaliation, and punishments of a public nature, 
(i) Satisfaction took the form either of reparation in 
kind, or of compensation by a money payment. Repara- 
tion was required for any ordinary damage caused by in- 
tent or accident. If the injury was caused by any animal, 
either the damage must be repaired, or the animal for- 
lieited. Money compensation seems to have been required 
when the damage was such as not to be readily repaired, 
as, for instance, ''if one pastures his flock upon a neigh- 
bor's land, if he cuts down his neighbor's timber, or if he 
inflicts an injury upon a neighbor's person." The penalty 
was graded in a rou^ way, according to the status of 
the person or to the extent of the injury. The penalty 
for the fracture of the bone of a free man was twice as 
much as for that of a slave. The slightest personal in- 
jury required a comf)ensation equal to one sixth of that 
resulting from the fracture of a bone. Again, if a thief 
was taken in the act of stealing {furtum mani/estum\ he 
might be scourged, and his person " adjudged " to the one 
from whom the property was stolen, but if he was not taken 
in the act (furtum nee tnanifesium\ he was required to 
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make a twofold restitution. This distmction was evi- 
dently intended to satisfy the stronger feeling of resent- 
ment which would be natural in the former case. 

(3) The ancient and barbarous custom of retaliation 
was still sanctioned, when satisfaction — either by repara- 
tion or by compensation — was not made. According to 
Aulus Gellius, the Tables provided : *' If any one has 
broken the limb of another, unless satisfaction is made, re- 
taliation shall be had." The principle of retaliation was im- 
mediately related to the older custom of personal revenge, 
by which one took the law into his own hands ; and which 
was still allowed in certain cases at the time of the XII. 
Tables. For example, any one committing a robbery by 
night could be lawfully killed. The same liberty was 
given during the daytime, if the robber attempted to de- 
fend himself with arms. 

(3) Notwithstanding the fact that penalties were more 
frequently of a private than of a public character, the 
idea of a crime as a public offence, and subject to a pub- 
lic penalty, existed to a certain extent even in the early 
Roman law. The idea of punishment, however, was still 
founded upon the principle of revenge. The victim was 
tortured by fire, sacrificed to some deity, or thrown from 
the Tarpeian rock or into the Tiber. There was, moreover, 
very little effort made to adjust the penalty to the oflfence. 
Murderers, rioters, libellers, false witnesses, corrupt 
judices, patrons who defrauded their clients, those who 
stealthily destroyed their neighbors' crops — were all alike 
condemned to capital punishment. There was yet an 
attempt, in some cases, to graduate the penalty according 
to the intention. For instance, the law declares th£it, 
if any one of sound mind intentionally bums a house, he 
shall be scourged and put to death by fire ; but if he does 
it through negligence, he shall be moderately chastised. 
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6. General Character of the XII. Tables.— This 
brief review of the ancient civil law, as embodied in the 
XIL Tables, shows that it continued to bear traces of the 
primitive customs from which it had descended ; and 
that, while it contains evidences of an improvement upon 
those early customs, it was yet extremely technical, illib- 
eral, and conservative. 

On account of its religious origin, it acquired the tech- 
nical features of a ceremonial law. All the more impor- 
tant legal transactions were invalid, unless accompanied 
by symbolic acts and rigid formularies. These technical 
forms, being associated with the sacred rites of the popu- 
lar worship, were looked upon with religious veneration, 
and not the slightest deviation from them was permitted. 

The spirit of exclusiveness was, moreover, a character- 
istic feature of the early law. The government being 
framed by and for the interests of the patrician class, the 
law was, for the most part, interpreted for the special 
benefit of this class. The broadest distinction was made 
in the legal capacity of different persons, according as 
they were free or slave, patrician or plebeian, citizens or 
foreigners. This exclusive spirit was attacked, but not 
destroyed, by the gradual encroachment of the plebeians. 

The final embodiment of the law in a codified form, 
the ultimate authority of which was ^unquestioned, tended 
to prevent its further progress. Its fixed character hin- 
dered the improvement necessary for the enlarged ad- 
ministration of justice ; and rendered it incapable of 
further development except through means which were in 
many respects revolutionary, and not contemplated in the 
law itself. 

References.— The works and discussions upon the XII. Tables 
are quite numerous. Some of the more important of these are here 
named, in the order in which they are, perhaps, most available for 
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the student : Ortolan, " Hist, of Roman Legislation," Eng. Trans., 
pp. 96-146; Demangeat, "Droit Romain," I , pp. 43-47; Rivier, 
" Introdaction Historiqae an Droit Romain," pp. 163-181 ; Walter^ 
'* Gesch. des ROm. RechU," I., §§ 49-53 ; Zimmem., '* Gesch. des 
R6m. Privatrechts," §§ 29-32 ; Hugo, '* Histoire du Droit Romain,'* 
trad, par Jourdan, L, pp. 58-65. 69-206; Gravina, "Origines du 
Droit Civil," txad. par Requier, Paris, 1822, pp. 38-126; Bruns, 
*• Pontes juris Romani Antiqui," 1871, pp. 12-27 J Schocll, •* Legis 
XII. Tabulamm reliquise," Lipsise, 1866 ; Dirksen, " Uebersicht der 
bisherigen Versuche znr Kritik und Herstellung des Testes der 
Zw6lf Tafel Fragmente," Lipsise, 1824 ; Haubold, " Institutionum 
juris Romani privati Lineamenta," Lipsiae, 1826; Zell, "Legnm 
XII. Tabulamm Fragmenta," Freiburg, 1825; Bouchard, '*Com- 
mentaire sur la Loi des Douse Tables," Paris, 1789 ; GodeCroy, 
" FragmenU XII. Tabulamm," etc., Heidelberg, 16x6. 

See also the recent works, Muirhead, ** Historical Introdnction,'' 
Part II., chs. a-4; Heitland, ** Roman Republic," I., ch. to; 
Ortolan (Cutler), ** History of Roman Law," pp. 77-113; Gondy, 
"Roman Law" (in " Enc. Brit.," iith ed., xxiii., pp. 537-553); 
Howe, " Studies in the Civil Law/' Lect. 4 ; Buckler, " Contmct in 
Roman Law," ch. 3; Girard, " Manuel eltoentaire" (5th ed)., pp. 
X9-28, also, " Short History," ch. s, sect i, and ** L'Histoire des 
Xn. Tables" (in " Revue g^n^rale du droit," 1912, p. 381); May, 
•*6lAnents," pp. 18-21; Kipp, "Geschichte der Quellen," | 7; 
Bmns (Lenel), '* Geschichte und Quellen,'* || 13-16; Kraeger 
(Brissaud), "Histoire," $2; Esmarch, " R6m. Rechtsgeschichte/* 
§§ 20-32; PuchU (Kraeger), " Kursus,'* L, §§ 54, 55 ; Cuq, "Inst. 
Jurid.," I., pp. 28-41; for the various theories of the ancient Nexum^ 
see Muirhead, pp. 149-X58; Greemdge, " Authenticity of the XIL 
Tables (in *'Eng. Historical Rev,/' xx.» pp. x-2i). 
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FROM THE CODIFICATION OF THE TWELVE TABLES 
TO THE ESTABLISHMENT OF THE EMPIRE. 
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Chapter iv. 

THE SNLARGKMSNT OF THE ROMAN STATE AMD THE 
EXTENSION OF THE FRANCHISE. 

The expansion of the Roman law after the codification 
of the XII. Tables was due primarily to the enlargement 
of the state by the introduction of foreign elements into 
the body-politic. The direct result of the Roman con- 
quests, however, was not so much to modify the character 
of the JUS civile itself, as to extend its peculiar rights to 
the subject communities, and thus to break down its ex- 
clusive spirit. This movement, commencing with the full 
enfranchisement of the plebeian order, continued with the 
advance of the Roman dominion, until the gift of citizen- 
ship had before the close of the Republic been granted, 
either in whole or in part, to conquered communities in 
nearly every part of the Roman world. 

X. The Equalization of the Orders— Jus Civi- 
tatis. — The enlargement of the state was due, in the 
first place, to the admission of the plebeians on terms of 
civil and political equality with the patricians. This 
was, in fact, the completion of a movement which had 
begun in the time of the kings, and which had formed 
the most important political feature of the early Republic. 
The demands of the plebeians had, however, been satis- 
fied only in part by the creation of the Tribunate and by 
the reduction of the law to a codified form. The last 
two Tables, by excluding the plebeians from the right of 
intermarriage, led, in connection with other causes, to the 
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overthrow of the second Decemvirate and the restoration 
of the consular government. The struggle between the 
orders did not cease until the plebeians obtained the full 
franchise of citizenship. The chief measures which led 
to this result were the following : 

(i) The passage of the Valerio-Honlian laws (B. C. 
449), which, besides granting the right of appeal to the 
people, gave to the pUbiscitay or laws of the CamiHa 
Tfibuta^ an authority over the whole body of the people. 
This provision was afterward confirmed by the PubUlian 
law (B. C. 339), and still later by the Hortenaian law 
(B. C. 286). 

(2) The passage of the Cannleian law (B. C. 445), 
which gave to the plebeians the connubium^ or the right 
of intermarriage with Roman citizens, which involved the 
peculiar privileges of the Jus civile in respect to domestic 
relations. 

(3) The admission elf the plebeians to the public 
offices. The Licinian legislation not only looked to the 
relief of debtors and to the more equitable distribution of 
the public land, but also provided that the ocmsulship 
should be open to the plebeians. Other concessions 
speedily followed, so that the plebeians were admitted to 
the censorriiip (B. C. 351) and to the prsetorship (B. C. 
337) — offices which had been created since the codifica- 
tion of the XII. Tables. To complete the equalization 
of the orders, the plebeians were finally admitted to the 
sacred colleges by tiie Ogulnian law (B. C 300). 

From the union of the patricians and plebeians in one 
political society there originated, according to Savigny, 
the notion of civitas, or the sum of rights belonging to 
Roman citizens as opposed to those possessed by for- 
eigners. The foil f randiise of citisenship {Jtts civiiatis) 
comprised, on the one hand, public ri|^t% including the 
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right of holding offices {honores) and the right of voting 
(suffragium); and, on the other hand, private rights, in- 
cluding the right to hold and dispose of property accord- 
ing to the forms of the civil law {commercium) and the 
right of intermarriage and of domestic relations (con- 
MtMum), 

2. The Pacification of Latium— Jus LatiL— The 
next important step in the extension of the Roman fran- 
chise was due to the reduction of the towns of Latium. 
The relation between Rome and the Latin towns had, in 
early times, been of a federative character, with Rome at 
the head of the league. By the conditions of this he- 
gemony there were recognized the rights of self-govern- 
ment in each city, and of " reciprocity " in respect to pri- 
vate rights as between the different communities. This 
relation continued, with some interruptions, until the great 
Latin war (B. C. 340-338), which resulted in the dissolu- 
tion of the Latin confederacy. With the pacification of 
Latium began a definite policy on the part of Rome with 
reference to the status of her conquered subjects. This 
involved both political and civil features. 

(i) The political features of this policy were founded 
upon one definite and uniform principle, viz. : that all 
conquered cities should be entirely isolated from each 
other and brought into immediate relationship with Rome. 
The latter relation might involve more or less freedom on 
the part of the conquered city, but in any case it must 
recognize the supremacy and the pre-eminent interests of 
the capital city. The variety of privileges which were 
granted to the different Latin towns did not obscure the 
fact that they were all directly dependent upon Rome, and 
could in no way derive support from one another. 

(2) In connection with the political settlement of 
lAtitun there was bestowed upon the several communities 
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a kind of qualified citizenship (cwi/assine suffrc^o)^ such 
as Rome had, in early times, granted to the inhabitants of 
Caere. It seems quite certain that this peculiar franchise 
was derived from, or at least closely related to, the prin- 
ciple of reciprocity of private rights which had been com- 
mon in the early Italian leagues. This principle as re- 
gards civil rights Rome still respected in her relation to 
her Latin subjects, even after destroying the political 
relations upon which the confederacy had been founded. 
The rights of intermarriage and of commercial intercourse 
{connubium et commercium) were thus preserved between 
Rome and the inhabitants of the Latin towns. The pos- 
session of these rights formed the essential feature of the 
early y»x Latiiy or Latinitas, In later times, however, the 
right which went under this name and which was bestowed 
upon the Latin colonies outside of Latium, included the 
commercium only. 

3. The Reduction of Italy— Jus Italicum.— The 

extension of the Roman power to the natural boundaries of 
the Italian peninsula followed closely upon the pacification 
of Latium. By the victory over the Samnites, the suc- 
cessful war against Pyrrhus, and the subjugation of Umbria 
and the independent cities of Etruria, the authority of 
Rome at the close of the year 265 B. C. extended from 
the Rubicon to the Sicilian Straits. The general policy 
which was adopted with reference to the newly conquered 
people was, in many respects, similar to that which had 
already grown up in Latium. Isolation, a certain degree 
of local self-government, and the direct dependence of the 
different communities upon Rome as the central city, 
were the main features of this policy. Rome was thus a 
city governing cities. The various communities in Italy, 
which were brought into relation to Rome, may be ar- 
ranged in the following classes according to the privileges 
which they enjoyed. 
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(i) Mufticipia, These were free towns which retained 
their original right of self-government, but whose inhabi- 
tants also acquired certain rights of Roman citizens. These 
as a rule, included the private rights only (civitas sinesuf- 
fragio). But as a special favor certain privileged towns 
(municipia Optimo jure) were granted the full rights of 
citizenship including those of a public character. 

(2) ColonicB, The colonial towns formed an important 
instrument of Roman supremacy in Italy. They were of 
the nature of garrisons planted in conquered cities. The 
colonists themselves occupied a portion of the confiscated 
land, and were organized after the manner of an inde- 
pendent municipality ; while the conquered inhabitants 
were reduced to a state of subjection akin to that of che 
early plebeians at Rome. In some cases, the colonist? re- 
tained all the public and private rights of Roman citizens. 
In other cases, they were left with the Latin franchise, 
which was frequently restricted to the commercium. While 
the colonial system did not, as in the case of the munici- 
pal system, extend the right of citizenship to those who 
did not hitherto possess it ; it yet enlarged the territorial 
jurisdiction of the civil law by transplanting to every part 
of Italy those who possessed the Roman franchise. 

(3) Prafeciura. Certain towns were deprived, for 
the most part, of their local government and ruled by a 
prafectus sent from Rome. They were subjected to all 
the political burdens, without receiving any of the politi- 
cal rights of citizens. Civil justice was administered in 
these towns by the Roman prasfect according to the 
forms of the Roman law. 

(4) Civitaies Fcederatce, Besides the cities already 
mentioned, there were others which were left compara- 
tively independent and were related to Rome by special 
treaties. They generally retained their own laws. 
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appointed their own governors, and managed their own 
affairs ; but they were subject to Rome in their foreign 
relations, and were bound to furnish levies of men and 
money to the Roman government. 

As a result of the relationship established between 
Rome and the Italian communities, there grew up a 
peculiar franchise known as the jus lialicum. As the 
early jus Latii was derived from certain common privi- 
leges granted to the inhabitants of Latium ; so the jus 
Italicum must be regarded as indicating certain common 
rights conceded to most of the Italian towns. Nearly all 
the cities of Italy retained, in some form or other, the 
right of local self-government. Notwithstanding the 
opinion of Sigonius and of many subsequent writers that 
the/e^x Italicum was a personal right of less extent than 
the LatinitaSy the more consistent view seems to be that 
of Savigny, viz.: that this right was a grant to a com- 
munity as a whole and not to the individuals composing 
it. The right of municipal liberty was doubtless the 
essential feature of this privilege. This involved the 
right of possessing an independent municipal organiza- 
tion, the right of exclusive dominion over the municipal 
territory and, as a consequence, the exemption of the land 
from Roman taxation. 

4. The Conquest of the Provinces— Jus Proyin- 
ciarum. — The cities of Italy were scarcely reduced to 
submission when Rome came into contact with Carthage — 
which event ushered in the period of her greatest con- 
quests. The extension of the Roman power beyond the 
Italian peninsula was attended by the erection of prov- 
inces, in which the cities of a particular territory were 
grouped together under a common government made up of 
Roman officials. From this organization of extra-Italian 
cities were derived the distinguishing features of the 
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Roman provincial system. What these features in gen- 
eral were, will be seen by considering briefly the political 
status of the conquered cities, the nature of the provin- 
cial government, and the character of the provincial laws. 

(x) The condition in which the conquered cities were 
left after the erection of the province, may be illustrated 
by the towns in Sicily. In some of these towns the in- 
habitants were deprived of their municipal government, 
and were dispossessed of their territory, which became a 
part of the ager publicus, A few were left independent .^f 
all burdens except that of military service — thus occupy- 
ing the position of allied towns. But the majority of 
towns held a position hitherto anomalous in the Roman 
state. They were practically independent with respect to 
their rights of self government and civil administration ; 
but their territory — though not formally confiscated as 
agerpubUcus — was held as tributary land of the Romans, 
and made subject to a tithe of the produce. According 
to Mommsen, the Romans derived this idea from Carthage 
and the Kingdom of Hiero. In early times the Romans 
knew nothing of tributary subjects, properly so called. 
The ager publicus might, indeed, be rented to citizens ; 
but the municipal land in Italy had been left free from tax- 
ation. By this policy there came to be a wide distinction 
between Italian and provincial land ; the former could be 
held by an absolute title, while a qualified ownership only 
was possible in the latter. 

(2) To adjust the relations between the conquered 
communities, and also to administer the new land-tax, a 
common provincial government was necessary. Each 
province was ruled by a governor, under the general name 
of prases. At first, praetors were appointed to fill the 
office. Afterward a custom arose whereby a praetor was 
assigned to a province only after the expiration of a term 
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already served at Rome — when he received the title of 
pro- praetor. The same honor was also bestowed upon 
pro-consuls. The governor was assisted by a questor, 
who was responsible for the financial administration. The 
duties of the governor were both military and civil. He 
commanded the army and was responsible for the peace 
and security of the province. He also administered 
justice between the citizens of different communities. The 
importance of the governor's duties, as regards our pur- 
pose, grew out of his relation to the law and the civil 
administration. 

(3) The laws of the province, bO far as they were strictly 
provincial in character, depended for the most part upon 
the governor, as regards both their origin and execution. 
Certain general laws were, indeed, issued by the Roman 
senate, which set forth the main principles to be followed 
in the government of the province. But ^^ prases issued 
his own edicts, containing the specific rules to which the 
provincials were subject. While these rules were not in- 
tended to displace the local municipal laws, they yet re- 
strained the conduct of the citizens in many particulars. 
Especially was this the case when, as was common, 
they dealt with the inter-municipal relations. The jus 
civile itself was not formally introduced into the province, 
since the large part of it which applied to persons and 
property was inapplicable to provincial persons and pro- 
vincial property. The provincial law was also adminis- 
tered by the governor. He might sometimes delegate 
this function to others, but he was yet the responsible 
judge in all provincial affairs. 

From these facts is indicated the limited nature of the 
franchise conferred upon the provincials, as compared 
with that granted to the peoples of Italy. While there 
might be Romans sojourning in the province who retained 
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all the rights of citizenship ; while the Latinitas might 
be conferred upon the inhabitants of certain towns, and 
the j'tis Italicum upon some entire communities — the 
largest part of the provincials were allowed the privilege 
simply of retaining their own municipal government and 
municipal land subject to the territorial supremacy of 
Rome. The jus provinciarum might be described as a 
franchise equivalent to ikitjus Italicum minus the freedom 
from land taxation which the latter right involved. In 
shorty the provincials possessed no status as Roman 
citizens ; and even their capacity of ownership in their 
own land was qualified by their tributary obligations to 
Rome. The civil incapacity of the provincials had refer- 
ence, however, merely to their exclusion from the strictly 
legal rights sanctioned by the jus cvnU, The equitable 
rights which they acquired under the jus gentium will be 
referred to hereafter. 

5. The Civil Wars and Roman Citizenship.— 
The civil dissensions which attended the decline of the 
Republic resulted in enlarging still further the franchise 
already possessed by the inhabitants of Italy, and also in 
improving somewhat the civil status of the provincials. 
The primary purpose of the civil reforms introduced by 
the Gracchi was to benefit the proletariat of Rome. 
But circumstances soon brought the interests of the 
Latins and the Italian allies within the sphere of Roman 
politics. The oppression of these peoples, and the un- 
satisfactory policy of the Roman leaders with reference 
to their relief, led to an armed secession of the allies, 
which has been called the " social war." The allies were 
defeated in the field, but the legislation which accom- 
panied and followed the war was beneficial to most of 
the Italian towns. 

(i) The Julian law {kx yulia de civitate B. C. 90) pro- 
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posed by L. J. Caesar, granted the rights of citizenship 
to certain subject communities, the extent of its pro- 
visions, however, being a matter of some dispute. Niebuhr 
insists that "it is quite certain the lex yulia affected 
the Latins only." Mommsen is equally certain that it 
" conferred the franchise on burgesses of all those com- 
munities of Italian allies which had not up to that time 
openly declared against Rome." There seems to be no 
special reason, however, for dissenting from the statement 
of Cicero, in which he refers to the lex yulia as affecting, 
under certain conditions, both the sodi and the LaHtU 
("Pro. Balb.,"ch. 7). 

(2) The lex Plautia Papiria (B. C 89) extended the 
civitas to persons not reached by the Julian law. By the 
new provision, any person might become a Roman citizen 
who was enrolled in an allied town, who was a resident 
of Italy at the time of the passage of the law, and who 
had within sixty days expressed his desire to become a 
citizen (Cicero, " Pro Arch.," ch. 4). 

(3) Supplementary legislation was still necessary to 
complete the civil equality between Romans and Italians. 
Many cities refused to accept the civil rights proffered 
by the previous laws, owing to the fact that their political 
rights were not sufficiently guaranteed. It was only by 
the efforts of Marius and Cinna, and by the revolution 
of the municipal system during the Sullan epoch, that the 
civil distinction between Romans and Italians in Italy 
disappeared. Under the new arrangement every muni- 
dpium came to be a body of Roman citizens, possessing 
the full franchise, together with the power of local ad- 
ministration, so far as this was consistent with the polit- 
ical sovereignty of Rome. 

(4) With the union of the people of Rome and of Italy 
into a body of equal citizens, the opposition became more 
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marked between Italy and the provinces. The fus pro- 
wnaarum, though granting certain privileges of local 
government, did not confer any of the distinctive rights 
of Roman citizenship. The movement, by which this 
distinction between Italians and provincials was broken 
down, began before the fall of the Republic. The system 
of extra-Italian colonization introduced by C. Gracchns 
transferred to the provinces a citizen class, although it 
did not affect the provincials themselves. Sertorius had, 
indeed, attempted to give to the Spai^ish province an in- 
dependent constitution, securing to its inhabitants civil 
and political rights similar to those enjoyed by the Ital- 
ians. But Julius Caesar seems to have been the first 
statesman of Rome who fully conceived the need of a 
civil reorganization of the provinces, like that which had 
taken place in Italy ; and before his death this result was 
in part accomplished. Cisalpine Gaul was granted full 
Roman rights and united to Italy. The Latin right was 
bestowed upon certain cities in Spain and Africa ; and 
upon other towns were conferred the right of the old 
Italian allies. But the completion of this movement was 
not brought about until after the establishment of the 
Empire. 
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Heitland, **Roman Republic," I., Bk., III.; Greenidge, ** Roman 
Public Life," chs. 7, 8 ; Taylor, " Constitutional and Political 
History," Index, ** Civitas **; Petit, " Traite elcmentaire." pp. 21-30; 
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Digitized by 



Google 



CHAPTER V. 

THS ROMAN PHATOR AND TH£ EARLIER JUS GBNTIUIC 

We have now seen how, with the enlargement of the 
Roman Sute, the privileges embodied in the ancient jut 
cbnU were gradually extended from the patricians to the 
plebeians, from the Romans to the Latins and the Italians, 
and from the inhabitants of Italy to the more favored in- 
habitants of the provinces. In connection with this 
movement, which of itself tended to break down the for- 
mal ezclusiveness of the old law, a more thorough revo- 
lution was taking place in the spirit and substance of the 
law under the influence of the Roman praetor. During 
this period the praetor was, in fact, the fountain of justice 
in the Roman State. Under his administration, a pro- 
gressive spirit was introduced into the whole legal system. 
Not only were there important changes made in the jus 
civile^ but there grew up a body of more liberal princi- 
ples, which, under the name of jus gentium^ formed what 
might be called a system of equitable jurisprudence. 

I. The Jurisdiction of the Praetor.— The germs 
of that authority which expanded into the full praetorian 
jurisdiction may be traced to the power of the consul, 
and remotely, of course, to that of the king. The im- 
perium of the kings involved supreme military and judi- 
cial power. When the royal power was put into commis- 
sion by the appointment of the consuls, the comprehensive 
notion hitherto attached to imperium became specialized 
into two somewhat distinct elements, viz. : the power of the 
sword {jmperium merufn)^ which could be exercised only 
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outside of the city, and the power incident to the admin- 
istration of the law (imperium mixtum). With the crea- 
tion of the new Republican offices, the prsetor (first 
appointed as a special judicial officer B.C. 366) acquired 
all the power hitherto involved in the judicial functions 
of the consul. In the broadest sense of the word, there- 
fore, jurisdiction included not only the power to declare 
the law {/us dicere, to which power the term jurisdiction 
is sometimes restricted in a special sense), but also the 
imperium mixtum^ or the power to carry into execution 
any judicial decision or decree. The scope and impor- 
tance of this authority will be seen by considering the 
forms under which it was exercised and its influence upon 
the development of the law. 

(i) There were several forms under which the praetor's 
judicial authority was exercised. His jurisdiction might 
be either "voluntary" {voluntaria) or "contentious" 
[foniensiosd). In the former case it referred to the pro- 
nouncing of judgment, in order to render valid certain 
legal acts where there was no conflict of claims, ^.^., 
in the case of manumission, injure cessio^ etc. In the lat- 
ter case, it was exercised to settle a dispute between con- 
tending claimants. When there was no dispute as to the 
facts in the case, the praetor himself disposed of it accord- 
ing to his interpretation of the law. But when the facts 
were disputed, he ordinarily referred the case to ^judex^ 
giving the latter the necessary legal instructions as to the 
mode of rendering a decision. In certain extraordinary 
cases, however, the praetor assumed charge of the entire 
case, including law and fact. This gave rise to the dis- 
tinction between " ordinary " and " extraordinary " juris- 
diction. Besides the power of granting judgment in 
actions, another element of the praetor's judicial authority 
was the power of issuing " interdicts " {inUrdUtd), This 
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was exercised when the summary interference of the 
magistrate was necessary to prevent an immediate inva« 
sion of rights. 

(2) While the primary function of the praetor was to 
declare and enforce the existing law, he of necessity as- 
sumed the power to construe the law so as best to secure 
the rights of injured persons ; and, in this way, he con- 
tributed to the development of the law itself. The 
XII. Tables formed, of course, the legal basis of the 
praetor's decisions. This code was regarded as the ulti- 
mate guide to civil conduct. But the very act of inter- 
preting and applying it led to the internal growth of the 
law, and to its adjustment to the new relations and grow- 
ing needs of society. By the use of fictions, the old rules 
of the law were employed as a means for the introduction 
of new principles. In the process of administration, the 
practical sense of the prsetor often supplied the defects of 
the code ; and, although the forms of the jus civile were 
ostensibly preserved, its spirit and substance were under- 
going important changes. 

2. The Character of the Praetorian Edicts.— In 
addition to the administration of the law in a judicial 
manner (Jus dicere) the praetor also possessed the power 
of issuing edicts, which power partook of the character of 
direct legislation {Jus edicereyjus edicendi). The edictal 
power, it is true, belonged to all the higher magistrates ; 
but the praetorian edicts are especially important as an 
historical element in the Roman law. In fact, there was 
no other source of legislation which contributed so largely 
to the growth of broad and liberal principles by breaking 
down the extreme technicalities, and supplying the de- 
fects of the ancient/»j civile, 

(i) The various kinds of edicts issued by the Roman 
magistrates, suggest the mode in which the edictal power 
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acquired importance as a source of legislation. In the 
earliest times, edicts were issued occasionally as circum- 
stances might require, and were hence called edicta re- 
pentina. Although a magistrate might publish an edict 
at any time during his term of office, the custom arose of 
issuing a general edict at the beginning of the term, and 
the Ux CorntUa (B.C. 67) forbade a praetor from disre- 
garding the provisions of the edict issued at his accession. 
Such edicts were called perpetua (in distinction from re- 
penHna) since they continued in force during the whole of 
the official term. Each succeeding praetor, however, had 
the right to issue his own edict without regard to that of 
his predecessor. But there were reasons which would 
naturally lead a new magistrate to adopt many provisions 
already published and tested by experience. The ele- 
ments of the edict which were thus transmitted from the 
edicts of previous magistrates were called iralatitia^ as op- 
posed to the new provisions of the edict, which were 
called nova. Whatever rules and principles had been 
found most conducive to the interest of society, would in 
this way be handed down from one praetor to another, 
until the transmitted portion would come to form the 
most important part of the edicts. By this process, the 
series of edicts came to form a continuous and well-de- 
fined body of legal principles founded upon experience 
and continually growing as new emergencies required. 
The body of law thus developed was called ihtjuspra- 
tarium, 

(2) The beneficial influence of such a mode of legis- 
lation is quite evident. Though founded theoretically 
upon the/2/x civiUy the praetorian law was instrumental in 
modifying the strict rules of the old procedure and in en- 
larging the substantive portion of the law to meet the 
needs of an advancing society. It was characterized by 
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Marcian as " viva vox juris civilis ** (D. x,i»8). Papinian 
says of it : ** The praetorian law was introduced by the 
praetors to support or supplement or correct the civil 
law for the public good." (D. 1,1,7,1). The mode 
in which the praetorian law was developed was en- 
tirely in harmony with the conservative character of 
Roman institutions. The process was not abrupt and 
revolutionary, but gradual and reformatory. What al- 
ready existed was not destroyed ; it was rather adjusted 
to a new state of things. This mode of legislation was 
found to be more efficient than that of the Comitia in 
introducing a progressive spirit into the whole body of 
the civil law. 

3. The Functions of the Prgetor Peregjinus. 
—The judicial and legislative authority thus described 
belonged especially to the early Roman praetor, who came 
to be called by way of distinction the f rotor urbanus. 
This authority was exercised in the hands of the '' city 
praetors " to protect the rights and interests of Roman 
citizens. When, by the extension of the Roman dominion, 
a large class of foreigners were brought into relation to 
the state, the jurisdiction of the city praetor was found to 
be inadequate to meet all the demands of justice. So far 
as the foreigners were granted rights of citizenship, they 
came, it is true, under the authority of the city praetor ; 
but so far as they were excluded from citizenship, they 
possessed no rights that could be protected by the 
Roman law. A new praetor was accordingly appointed 
(B. C. 246) — called Xht prator peregrinuSy — who was given 
authority to decide those cases which were not provided 
for by the Jus civile. 

The office of the new praetor was modelled, to a certain 
extent, after that of the existing praetor. He was ap- 
pointed in the same way and exercised a similar kind of 
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judicial and legislative power. His function yet differed 
materially from that of the praetor of the city. Hi$ juris- 
diction did not extend exclusively over Roman citisens, 
nor was his administration based upon the jus dvUe. He 
was, therefore, at first, not a judge, in the proper sense of 
the term, administering an established body of law ; but 
rather an arbitrator, making periodical tours through the 
Italian cities, hearing those cases not provided for by the 
existing law, and deciding them upon principles of general 
utility. There was a variety of relations which demanded 
the cognizance of the '' foreign prsetor," and which may 
be described as follows : 

(i) Relations between Romans and foreigners. It was 
a genera] principle which marked the early Roman policy 
in Italy to allow a subject community to retain its own 
municipal laws, and to administer justice between its own 
citizens, so far as this was consistent with a state of sub- 
jection to Rome. The citizens of such a state would thus 
have legal rights with reference to each other. But when 
these citizens were brought into commercial relations 
with Romans, ananomalousstateof things would arise. In 
case a Roman citizen, for instance, committed a wrong 
against a subject foreigner, the latter had no means of re- 
dress — either in the Roman law, because he did not pos- 
sess the rights of Roman citizenship, or in his own law, 
because the Roman was not amenable to the laws of a for- 
eign city. Justice could be done only by referring such 
a case to Xht prator peregrinus. 

(2) Relations between foreigners of different commu- 
nities. Although each city possessed the right of local 
jurisdiction over its own citizens, and although the sev* 
eral cities were in common subject to the political su- 
premacy (rf Rome, still they possessed no strictly legal 
relatioiis with each other. A citizen of one subject corn- 
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Inunity possessed no legal status in any other, and was 
not amenable to the laws of any other. In short, the 
citisens of different communities had no legal rights as 
against each other. But public policy required some sort 
of adjustment of the difficulties which might arise be* 
tween such persons, and hence, cases of this kind were 
left to the jurisdiction of the new praetor. 

(3) Relations between foreigners of the same commu- 
nity when residing at Rome. In case a controversy arose 
between members of the same community when residing 
at Rome, or outside of the jurisdiction of their own city, 
such a controversy could not originally be decided by 
any legal process. Being foreigners, they could not ap- 
peal to a Roman tribunal ; and being at Rome, they 
could not appeal to their own magistrate since the latter 
possessed no authority in the Roman city. The only 
mode of adjusting their claims was by a reference to the 
foreign praetor. 

4. The Growth of the Earlier Jus Gentium.— 
The most important result which grew out of the admin* 
i^ration of justice in the cases referred to, was the de- 
velopment of a new body of law supplementary to the 
ancient /R^x avilt^ and destined by its superiority to exer- 
cise a beneficial influence upon the whole body of Roman 
jurisprudence. The peculiar position in which the for- 
eign praetors were placed rendered them, in great meas- 
ure, independent of the old civil law ; and compelled 
them to administer justice upon broader principles than 
those embodied in the XII. Tables, or expressed in the 
edict of the city praetor. How this was brought about 
will be apparent from the following considerations. 

(i) The foreign praetors, at first, must have decided 
liie eases presented to them in a somewhat arbitrary 
manlier, that is, without reference to any fixed body of 
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legal rules. They were appointed not to administer ± 
system of law, but to settle disputes in a manner most 
satisfactory to the contending parties and most conducive 
to the public interests. They were therefore, at first, 
placed in the position of arbitrators rather than that of 
judges. They were not bound to refer to any code in 
order to determine whether an injury had been committed* 
nor were they bound to adhere to any technical mode of 
procedure in affording redress. While their previous 
legal education might unconsciously affect their action in 
a given case, they were bound simply to consult their own 
sense of justice and the public utility. 

(2) But this primitive mode of settling controversies 
speedily gave way to a more fixed method of adjudica- 
tion. Experience taught the necessity of recognizing 
certain uniform principles which should furnish a perma- 
nent standard of judicial decision. These uniform prin- 
ciples the foreign praetors obtained by comparing the 
local laws of the various communities over which they 
exercised jurisdiction. This was done not with any con- 
scious design of developing a better set of legal rules than 
those already existing in any single state, but as the most 
expedient way of settling disputes and of satisfying the con- 
testing parties. While each party would naturally chafe 
under a technical procedure which was foreign to the 
laws of his own community, both parties would alike feel 
the binding force of a principle which formed a common 
element in the laws to which they had severally been sub- 
ject. This consideration furnished a motive to the 
foreign praetors to compare the local laws of the various 
communities in Italy, and to render judgment with refer- 
ence to the common principles thus discovered. 

(3) As a result of this method of judging between 
subject foreigners in Italy there grew up a common sys- 
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tem of Italian law. Following the custom which the city 
praetor had adopted of issuing an edict for the govern- 
ment of Roman citizens {edictum urbanum\ the foreign 
prastor also issued an edict containing rules for the 
decision of cases in which foreigners were concerned 
{edictumperegrinuni). The same consideration, moreover, 
which led the foreign praetor, when deciding a case, to 
effect a compromise between the customary laws of dif- 
ferent states, would also induce him, when issuing an 
edict, to embody in it those principles of law and modes 
of procedure which were recognized in common by the 
several communities. As the observation of the praetor 
became more extended the local and technical features of 
the different systems would be more and more eliminated 
until the foreign edict would come to have the character 
of a general and impartial code. The foreign praetors 
thus acquired a legislative power, and in their successive 
edicts developed a body of law founded not upon the 
Roman jus civile^ but upon the common usages of the 
Italian states. 

(4) We may further observe that the position of the 
foreign praetors with reference to the inhabitants of Italy 
furnished a kind of model for the authority which the 
provincial governors assumed with reference to the in- 
habitants of the provinces. In fact, the first governors 
were themselves praetors and had a judicial and legislative 
authority similar to that exercised by the praetors in Italy ; 
and whatever these governors were afterward called 
(whether propraetors, proconsuls, or prasides) they con- 
tinued to exercise the same kind of official power.' They 
possessed the right to judge (/«5 dicer e\ and the right to 
issue edicts {^jus cdicere). To whatever extent the pro- 
vincial cities were allowed to retain their own laws, cases 
would continually arise which would require the interfer- 
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cnce of the governor. No existing law would apply to 
the disputes between Roman citizens and provincials, or 
between the provincials of different cities. These cases 
were similar, in many respects, to those for the settlement 
of which the foreign praetors had developed the common 
system of Italian law. Similar principles of adjudication 
were therefore adopted by the provincial governors, and 
the common elements thus gathered from the provincial 
communities were promulgated in the provincial edict 
{edicfum provinciale). 

(5) This whole body of supplementary law, which 
had grown out of the common usages of the Italian 
states and the common law gathered from the provinces, 
received the general name of jus gentium — that is, the 
law common to all nations. The term jus gentium^ in 
its earlier empirical sense, must not be confused with 
the higher philosophical meaning which it afterward 
acquired. During the time of the Republic, or at least be- 
fore the introduction of the Stoic philosophy into Rome, 
the phrase was applied simply to "the sum of the 
common ingredients in the customs of the old Italian 
tribes," and of other communities brought under Roman 
sway. From the mode in which this supplementary 
body of law was developed, the general character of 
its principles is quite evident. Since it was created to 
afford relief in cases which transcended the authority of 
the civil law of Rome and that of any subject state, it 
was more comprehensive in its scope than any previously 
existing law and possessed broader and more equitable 
principles. Since, moreover, it was called into exist- 
ence, in great part, to facilitate commercial transactions, 
it was especially beneficial in promoting safe and easy 
modes of transferring property, and in securing the 
validity of business contracts. And, finally, since it wa« 
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gathered from the common elements of various systems, 
its modes of procedure were divested of the extreme 
technicalities which marked the special laws of Rome 
and of the other early Italian communities. 

5. Relations of the Jus Gentium to the Jus 
Civile. — The earlier jus gentium^ thus springing up as a 
practical means to adjust the civil relations between 
Romans and foreigners, and afterward extended to the 
non-citizen class of the whole Roman world, approached 
the character of an impartial and universal code. The 
relation which this new body of law sustained to the jus 
civiUy or the body of strictly Roman law, was quite dif- 
ferent at different periods of its development. The steps 
by which ih^ jus gentium was brought into harmonious re- 
lations with the/W civile may be indicated as follows : 

(i) At first these two systems were regarded as en- 
tirely distinct from each other, being totally separate in 
their origin and application. TheyW civile was the law of 
the XII. Tables, augmented by subsequent legislation 
and juristic interpretation founded upon that code. The 
fus gentium was the law gathered from the common 
usages of the subject states and published in the edicts of 
the foreign praetors and of the provincial governors. The 
former was the peculiar and sacred heritage of the 
Roman people ; the latter possessed no traditional sanc- 
tity, and being accumulated from the laws of foreign 
states, the Romans looked upon it at first with no favor. 
The superior features of tht jus gentium were disregarded 
on account of the greater dignity which attached to the 
ancient Roman code. 

(2) But while the jus gentium was at first regarded as 
totally distinct from the civil law, its marked superiority 
came to be gradually recognized, and it soon exerted an 
important influence upon the legislation of Rome. It 
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served as a model for the city praetor and enabled him to 
give a wider interpretation to the ancient civil law. As 
the city magistrate looked forward to the provincial gover- 
norship as a sequence to his own office, he was led to view 
with favor the foreign system, and to introduce many of 
its principles into his own edict. Wherever the civil law 
was defective or manifestly unjust in its application, re- 
course was had to the body of principles contained in the 
foreign edict. This compelled a comparison of the two 
systems, and exposed the technicalities and defects of the 
old law. In this way, the equitable rules which had been 
established to meet the exceptional cases in which for- 
eigners were concerned, were gradually adopted to adjust 
the relations between Roman citizens. The impartiality 
oi X\iQ JUS gentium^ the facility with which it met many 
cases for which the ancient law provided no remedy, served 
to destroy the early prejudice against it until the Roman 
citizen appealed to it as a refuge to protect him against 
the limited justice afforded by the ancient code. It was 
often called by the Romans Jus eequuMy or aquitas — not 
however in the sense of being a standard of abstract jus- 
tice, but as being a branch of positive law more even and 
fair in its provisions than the jus civile^ and better suited 
to protect the interests of all persons. 

{3) In the process of time a large part of the/wj gentium 
came to be absorbed \xiX.oX}cit jus civile^ or, in other words, 
embodied in the edicts of the city praetors. The real 
distinction between the two systems became less and less 
important. When the Italian communities were received 
>nto the rights of citizenship, after the "social war," the 
equitable principles of iht jus gentium were not abandoned, 
but continued to be administered between the new Roman 
citizens throughout Italy. And so when the office of 
praior peregrinus fell into disuse, the law which he had 
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administered was still preserved, since it had been, for the 
most part, taken up into the perpetual edict of the fraUor 
urbanus. The Jus gentium thus came at last to form a con- 
stituent part of the Roman law — of equal and even of 
superior dignity to the Jus civile. The names of the two 
bodies of law were preserved chiefly to indicate the sepa* 
rate sources from which various legal principles were 
derived. Consequently, the whole body of the Roman 
law (or x\\tjus civile in its more extended sense) was con. 
sidered as made up of two essential and co-ordinate 
parts — that which was derived from the o\dJus civile^ and 
that which was derived from Xhe Jus gentium. These two 
parts, however, were welded into one complete body of 
jurisprudence, and were administered by the same tri- 
bunal. 

The tendency of legal development at Rome was thus 
to blend " law " and " equity" into a single and organic 
system of justice. The ancient customary law was in this 
way continually enlarged and improved by the introduc- 
tion of a supplementary body of principles, which had 
been developed to supply apparent deficiencies and to 
afiford a greater facility in the protection of the rights of 
Roman subjects. 
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CHAPTER VI. 

THS IMPROVEMENT OF THE ROMAN LAW DURING THE 
REPUBLICAN PERIOD. 

The improvement of the Roman law, from the time of 
the XII. Tables to the fall of the Republic, was due, for 
the most part, to the two movements already described, 
viz.: first, the extension of the Roman franchise by the 
enlargement of the state, whereby many persons who had 
hitherto belonged to the non-citizen class were admitted, 
either wholly or partly, to the rights of citizenship ; and, 
secondly, the growth of the earlier jus gentium under the 
administration of the praetors, whereby those who were 
still excluded from the strict privileges of the jus civile 
were yet protected in the exercise of certain equitable 
rights. To obtain more definite knowledge with respect 
to the progress of the law during this period it will be 
necessary for us to review briefly the effect which these 
two important influences produced upon the substance 
of the law itself. 

X. Extension of the Civil Capacity of Persons. 
— The most obvious example of the liberalizing tendency 
of the law is seen in the status of persons. In the begin- 
ning of this period, the possession of legal rights was 
restricted to a comparatively few persons, and these were 
mostly the members of the old patrician genies. The 
progress of the law, however, was characterized by the 
removal of the civil incapacity resting upon a large part 
of the persons subject to Roman authority. Though 
prompted by motives of expediency rather than the sense 
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of justice, the Romans came to recognize the principle 
that every freeman had a right to appeal tp some tribimal 
and obtain redress for injuries received. All men were 
not yet recognized as equal before the law. Still every 
free person possessed a legal status — ^whether as a citi- 
sen, a Latin, or ^peregrinus. 

(i) The status of citizenship, at first restricted to the 
patrician aristocracy, was extended, as we have seen, to 
the extra-patrician class, so that before the establishment 
of the Empire it was held not only by the plebeians, but 
by all the free inhabitants of Italy and by the Roman 
colonists in the provinces. 

(2) Moreover, the LatitutaSy originally bestowed upon 
the Latin nation, came to be a general right granted 
to the inhabitants of any community whose commercial 
relations Rome was willing to protect by the sanctions of 
the/ftf civiU, The Latin right was thus a sort of quali- 
fied citizenship ; and wherever bestowed, it paved the 
way for the more complete rights of the civiias. With 
the recognition of the separate rights involved in the 
commercium as affording the basis of a distinct status, 
many persons received the protection of the civil law 
who otherwise would have been excluded from its priv- 
ileges. 

(3) A more striking illustration of the expansion of the 
law relating to persons is to be seen in the equitable 
rights conferred upon the alien population. In early 
times a foreigner was looked upon as a hosHs^ and de- 
barred from all legal privileges. He was soon allowed to 
transact business under the patronage of a Roman citi- 
zen, who could protect him as a client in a court of jus- 
tice. But It was only under the liberal administration of 
iht prcBtor peregrirtUSy and with the growth of the jus gen- 
tiufUf that the foreigner came to have his rights so dis* 
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tinctly recognized that he may be said to have a real 
status in the Roman law. On account of the large num- 
ber of rights which were recognized in \ht jus gentiumy 
and on account of the facility with which these rights 
could be pursued before the praetor, the legal position of 
foreigners came to be wel]-nigh equal to that of citizens. 

2. The Praetorian Law of Possession.— The 
growth of the Roman law may be still further seen 
in the tendency to give a more adequate protection to 
the rights of property — or rather to give to certain forms 
of " possession " a right analogous to that of property. 
According to the ancient y»j civile there was strictly but 
one form of ownership, which was called emphatically 
Quiritarian ownership {dominium ex jure Quiritium). 
This right could not be acquired except through the 
forms of the civil law ; it could not be exercised by a 
person not possessing the commercium ; and it could not 
be acquired in the provincial land. To prevent the in- 
convenience or injustice which might arise from the strict 
application of these rules of the civil law, the praetor 
was wont in certain cases to protect a person in the pos- 
session of property, even when all the legal conditions of 
ownership had not been technically complied with. He 
did not assume to create Quiritarian ownership where it 
could not legally exist. He did, however, give a sanc- 
tion to the right of possession, treating it as practically 
equivalent to the right of property. This may be illus- 
trated as follows : 

(i) In the first place, it is evident that even a Roman 
citizen could not acquire Quiritarian ownership in a 
thing except through the technical forms of the civil law. 
If, for instance, a res mancipi was delivered to a purchaser 
without the process of mancipation, the seller would 
still retain the legal ownership. Between the time of the 
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transfer and the time allowed by the civil law for the 
possession to ripen by usucapio into complete ownership, 
the purchaser would have no legal protection against the 
legal owner, or against any other person who should dis- 
possess him of the object This defect of the civil title 
was, however, met by the praetor, who sanctioned the 
equitable right of the purchaser under the name of pos- 
sessio in bonis^ or what has been called "' bonitarian " own- 
ership. The purchaser was now secured in his rights by 
the possessory interdicts {interdicta retirundct possessionis 
et recuperanda possessionis). He was also protected against 
any technical claims of the legal owner by a special rem- 
edy (exaptio ret venditcB et tradiia). He was, moreover, 
given a real action to recover the thing from any persons 
whatever who wrongfully dispossessed him of it (actio in 
rem Publiciand), In this way the practical right of own- 
ership might be transferred without the cumbrous forms 
of the jus civile, 

(2) Again, a foreigner could not hold property under 
the protection of the ancient civil law. Although the 
praetor could not grant to aliens Quiritarian ownership, 
he could, by the issue of the possessory interdicts, pre- 
vent any invasion of their just rights. Foreigners were 
thus secured in the enjoyment of the practical rights of 
ownership through the sanction which the praetor gave to 
the right of possession. 

(3) Furthermore, the same general principle was ap*- 
plied to the enjoyment of provincial land. There is 
reason to believe that in early times nearly all land was 
subject to public dominion, having been acquired by 
conquest. But the security which the state granted to its 
citizens in the private occupation of land resulted, in the 
process of time, in the gradual translation of the ager 
pubUcus into ager prvoatus^ so that before the close of the 
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Republic all the land of Italy was capable of Quiritarian 
ownership. But the provincial land — except where the 
jus lialicutn had been granted, — continued to be subject 
to the public dominion. This land, though incapable of 
Quiritarian ownership, could yet be occupied ; and its 
possession was regarded as the proper object of commer- 
cial exchange. Although one could not acquire in it the 
right of Quiritarian ownership, he might yet be regarded 
as its proper possessor, having a better right to its enjoy- 
ment than any other person. By securing this enjoyment 
against invasion, the right of possession in provincial land 
came to be practically equivalent to the right of owner- 
ship. 

The various modes which the praetor adopted to secure 
the undisturbed possession of property in cases not pro- 
vided for by the old jus civile^ illustrate the growth of 
equitable ownership in the Roman law. When the right 
of possession became so protected as to secure to the 
possessor not only the use and the fruits of the property, 
but also the power of voluntary transfer ; and when this 
right was still further made available against the world at 
large, it fulfilled all the essential conditions of a proprie- 
tary right. But since it was protected under sanctions 
distinct from those of the Jus civile^ it had the character 
of an equitable, rather than that of a strictly legal right. 

3. Acquisition of Property ex Jure Gentium. 
—Somewhat allied to the growth of the prastorian right of 
possession was the introduction of new methods of ac- 
quiring property, which were admitted and sanctioned 
at first by the prcttor peregrinus. By the comparison of 
various customs and the adoption of those features 
which were found to be common, the prsetor was led to 
recognize the validity of certain forms of acquisition 
not burdened with the technicalities of the jus cwiie. 
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These titles were hence said to be derived from tht Jus 
getUium, They comprised traditio^ occupation and accessio. 
(i) The common element which characterized the 
early forms of conveyance, wherever observed, was 
the actual transfer of the possession accompanied by the 
intention of passing the ownership. Even the old man- 
cipatory process, though cloaked with symbolical forms, 
was in reality a hand-transfer. The importance which 
the praetor attached to possession as a right analogous to 
that of ownership caused him to regard the actual trans- 
fer of possession as a, proper title to property, when it 
was accompanied with an evident intention to transfer the 
ownership. This mode of acquisition, called tradition 
had been no doubt recognized at the time of the XII. 
Tables as applicable to res nee tnancipi ; but it was now 
applied in general to the transference of bonitarian owner- 
ship, and also to the transference of all proprietary rights 
coming within the jurisdiction of the prator peregrinuSy 
and also of iS^^prcetor urbanus so far as the latter accepted 
the rules of X\\q jus gentium. 

(2) From the theory of possession arose also the idea 
of '* occupation " as a legal title. In case a thing was a 
res nullius — that is, the property of no one — the right of 
the first possessor could not be justly questioned by any 
other person. Therefore, he who first brought such a 
thing within his possession with the intention of making 
it his own was regarded by the prsstor as having a valid 
title to its ownership. 

(3) As by priority of possession a person obtained a 
right to that which belonged to no one else, so a person 
obtained a right to that which came into his possession 
by acceding to, or growing out of, what already belonged 
to himself. For instance, if one owned a piece of land, 
he was entitled to its fruits ; if he owned an animal, he 
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was ehtitled to its offspring. This form of acquisition, 
though involved in the early customs of all peoples, was 
adopted by the praetor as a distinct legal title under the 
name of "accession." 

4. Changes in the Law of Succession.— The 
changes which the praetor made in the law of succession 
— both intestate and testamentary — are also worthy of 
notice. The history of the Roman law of intestate suc- 
cession reflects the progress which took place in the 
spirit and constitution of the Roman family. We see the 
natural principle of consanguinity gradually invading and 
superseding the ancient principle of the potestas. The 
tendency of the praetor's legislation was to recognize the 
claims of the natural family as well as those of the civil 
family. This was done, not by formally setting aside the 
civil law, but by the introduction of a fiction, whereby 
persons not technically entitled to the inheritance were 
yet protected in the possession of the estate. This form 
of succession was called possessio bonorum^ and sustained 
the same relation to legal succession that bonitarian or 
equitable ownei^ship did to Quiritarian or legal owner- 
ship. 

(i) This may be illustrated, in the first place, by the 
mode in which the rights of emancipated children were 
secured. When a father died, the first right to the in- 
heritance belonged to the children immediately under his 
power (sui heredes). By the strict law those who had 
been emancipated from the potestas were deprived of the 
inheritance, because by the act of emancipation they 
were legally excluded from the family. But the natural 
claims of these emancipated children came to be respected 
by the praetor. As such children could not by any strict 
interpretation of the civil law be considered as sui her- 
edes^ they were called by the praetor posscssorcs bonorum ; 
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and their rights were protected by the praetorian inter- 
dicts. This mode of evading the strictly legal effect of 
emancipation was applied not only to the first order of 
succession — that is, the sui heredes^ but also to the second 
order — ^that is, the agnates. 

(2) A more important change in the law of succession 
was the introduction of the cognatiy or the kindred by 
blood, as the third order of succession in place of the 
gentiles. This change was the result of two significant 
facts : first, the decay of the gens as a civil institution ; 
and secondly, the legal recognition of relationship traced 
through a female line. The gens^ which formed such an 
important element in early Roman society, became less 
and less defined as its membership increased with each 
successive generation, and as the relationship between its 
members became more remote and difficult to be traced. 
On the contrary, the growing disposition to set a value 
upon blood-relationship caused the substitution of de- 
scendants through a female line in place of the gentiles. 
The method by which this was accomplished was the 
same as that adopted to protect the rights of emancipated 
children and agnates — that is, by securing to the persons 
admitted to the inheritance their rights of *' possession " 
to the estate. 

(3) Besides these changes in the law of intestate suc- 
cession, the praetor brought about a radical change in the 
form of the testament, which practically dispensed with 
the cumbrous process of mancipation. The mancipatory 
will of the civil law was a sale of the estate per ces et 
libram^ in the presence of witnesses, to Xhe familia emptor^ 
who received the instructions of the testator as to how 
the estate should be disposed. The directions of the 
testator were at first given orally ; but afterward they 
were permitted to be reduced to writing. At first it was 
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customary for the heir himself to act as familia ^Mphr; 
but later it was allowable for some other person to act in 
that place, especially if the testator wished to conceal his 
iiUeBtion from the heir, or if, from any cause, the heir 
himself could not engage in the process. It is evident 
that the essential part of the old will was the symbolical 
process, which gave a legal validity to the whole transac- 
tion. 

But the introduction of writing, whereby the direc- 
tions of the testator were recorded, and the relief of the 
heir from being a party to the transaction, rendered the 
mancipatory part of the will a mere artificial form. The 
prsetor, consequently, declared a will valid, if the written 
instructions of the testator were attested by the seals of 
seven witnesses, even though the process of mancipation 
was omitted. The number of witnesses corresponded to 
the five witnesses of the old process together with the 
familia emptor and the lihripens^ or balance-holder. The 
heir, in this case, did not receive the legal hareditas in 
the strict sense of the civil law ; but he obtained the 
posHssU banorum^ which permitted him to enjoy practi- 
cally what he would have enjoyed had he been techni- 
cally constituted heir. The distinction, however, between 
hareditas and possessio bonorum ceased after a time to be 
of any special significance. 

These few examples are sufficient to show the sweeping 
reforms which took place in the Roman law of property 
resulting from the simple idea of possession as an equi- 
table right, — reforms which not only widened the concep- 
tion of ownership itself, but also increased the facility of 
alienation both during the lifetime of the owner and at 
his death. 

5. Growth of the Law Regarding Contracts.— 
The increase of commercial business among the Romans 
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themselves, the growing intercourse with foreign commu- 
nities, and the necessity of more simple processes by 
which to conduct exchanges, led to the improvement of 
the law relating to contracts. We have seen that the 
mancipatory process, or sale per as et libram (otherwise 
called the nexutH)^ was the necessary condition which en- 
tered into the contract of the ancient civil law. When 
the nexum was used to legalize an obligation it comprised 
three elements : first, the sjrmbolical process per tes et 
libram j secondly, the transfer of the property or thing 
which formed the basis of the obligation ; and, thirdly, 
the nuncupation or the formal words which fixed the terms 
of the obligation. The first of these elements tended to 
lose its significance with the general decay of legal sym- 
bolism. From the other two elements were specialized 
new forms of contracts which were accepted as valid and 
enforced by the praetor. 

(i)l The contracts which evidently stood in the closest 
historical relation to the ancient nexum were those which 
were said to be made verbis and Uteris. In the '' verbal " 
contract the process per as et libram was fictitiously 
held to have been performed, and the formal words of the 
nuncupatio were regarded as sufficient to fix the nature of 
the obligation. The form of words was at first restricted 
to a single interrogation with a corresponding answer, 
viz.: spondesf spondea. But as foreigners were admitted 
to the privilege of making contracts, other forms were 
allowed ; e, ^., promittes f promitto ; dabis f dabo. 

In a somewhat similar way the '^ literal " contract can 
be traced to the nexum. In this case, the sum of money 
was considered as having been weighed out, — as was sym- 
bolically done in the process /^r^sf et libram^ — and the 
fact was noted in the family register. This written regis- 
,ter was held to be a formal acknowledgment of the debt^ 
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and determined the extent of the obligation in a manner 
similar to the oral form of words used in the nuncufatio: 
The historical relation of this contract to the symbolical 
process of weighing out the bronze by means of the bal- 
ance is evident from its original name, expensUatio (ex* 
penderCy to weigh out). The sum itself which formed the 
object of the contract was c^XitA. pecutda exptnsa lata^ or 
simply expensum. 

The origin of verbal and literal contracts here given 
has been questioned by Mr. Hunter ; but sufficient rea- 
sons have been set forth by M. Ortolan and Sir Henry S. 
Maine to justify the view presented. 

(2) The way in which new contracts were developed 
from the ancient nexum may be illustrated still further 
by those obligations which were made re — or by the trans- 
fer of the thing which was the object of the contract. 

In the old law an obligation might be created by the 
conveyance of property through the forms of the nexum, 
under the conditions indicated in the nuncupoHo. With 
the separation of the idea of possession from that of own- 
ership, the simple possession of property might be trans* 
ferred conditioned by special forms of agreement. The 
different conditions under which such possession was ac 
cepted gave rise to different kinds of " real " contracts. 
If, for example, a party accepted the possession of a thing 
on condition of preserving it and of returning it on demand, 
the contract was called depositum. If he received posses- 
sion of a thing on condition that he might make use of it 
while it was in his hands, it was called commodatum. Still 
further, if together with the possession he was given the 
right to consume the thing on condition of returning an 
exact equivalent, the contract was called mutuum. Fin- 
ally, if he received possession of a thing as a security for 
debt on the condition of returning it when the debt was 
paid, it was called pignus. 
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In all these cases the contract was based upon the fact 
of conveyance, conditioned by an accompanying agree- 
ment ; and hence it was genetically related to the nexum 
with its accompanying nuncupaHo. 

(3) A more important advance was made in the law of 
contract when, in certain cases, the technical forms were 
dispensed with altogether, and the legal obligation was 
made to depend simply upon the mutual consent of the 
parties. This innovation was due to the influence of the 
jus gentium. It grew out of the increasing demands of 
trade, and was introduced by the praetors to facilitate 
the business transactions between Romans and foreign* 
ers. Here, as in other instances, the comparison which 
the praetors made between the customs of dififerent com- 
munities, led to the pruning away of those features which 
were technical and local, and to the preservation of those 
elements which were common and universal. By this 
process, not only was the law simplified in its forms, but 
its essential principles were brought more clearly into 
view. However various might be the forms of the con- 
tract in different communities, the element of consent 
seemed to be everywhere present. By recognizing the 
mutual consent of the parties as the basis of a legal ob- 
ligation, the praetor developed a new class of contracts, 
said to be made consensu. These comprised the contract 
of purchase and sale (emptio et vendiHo\ of letting and 
hiring {locatio et con duetto) y of partnership (j^^V/aj), and 
of agency {mandatum). 

(4) The principle of consent was at first applied only 
to the contracts above named. But the praetor was led 
to apply the principle to other cases. Any convention, 
involving the assent of both parties, followed by an execu- 
tion or partial execution of the terms of the agreement by 
one party, was held to be binding upon the other. To such 
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agreements were given the general name of *' innominate" 
contracts. They were simply contracts in which the con- 
sent was evident by a part performance — that is, an execu- 
tion by one of the parties — and which could not be 
referred to the classes already named. They were some- 
times designated by the consideration which accompanied 
the part performance as follows \ do ni des ; do ut facias ; 
facto ut des ; znd facto ut facias. 

(5) But the idea of consent was still further extended. 
It came to be applied to those cases in which the consent 
was implied in the very relation which the parties assumed 
with reference to each other. For example, if a person 
voluntarily and in good faith assumed the business of an 
absent person, he had the same legal rights with reference 
to that person as though he had been employed by a 
special mandate. Such contracts in which the consent 
was implied in the mutual relation of the parties were 
called obligations qtiasi ex contractu. 

This cursory review indicates the general manner in which 
the various contracts of the Roman law were evolved from 
the ancient nexum under the administration of the praetor. 
The nexum itself was gradually transformed and de- 
veloped into the verbal, literal, and real contracts. The 
idea of consent which was implicitly contained in the 
nuncupative part of the ncxunty was brought into prom- 
inence by the prastor through the comparison of the cus- 
toms of different communities, and was made the basis 
of the consensual, innominate, and implied contracts. 

6. Reform of the Law of Procedure.— The same 
general influences which tended to enlarge the civil 
capacity of persons, to improve the law of property, of 
succession, and of contracts, also led to the modification 
of the old "actions of the law." These actions were the 
product of a barbarous age, and were ill-suited to the ad- 
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vanced condition of Roman society. By the rigid and 
sacred fonns with which they were invested, the adminis* 
tration of justice had in early time been confined to the 
aristocratic class. But the introduction of the plebeians 
and foreigners into the state, and the disposition of the 
praetor to secure the rights of all classes, brought into 
discredit a procedure which was adapted only to the pro* 
tection of Quiritarian rights. 

(i) The first step which led to the decline of the legis 
actiofus was due to their publication. As long as the 
knowledge of legal forms was restricted to the patrician 
class, the people at large were helpless in their efforts to 
obtain an impartial administration of justice. The credit 
of divulging the judicial secret is given to Cnaeus Flav- 
ius. From the knowledge which he obtained as scribe of 
Appius Claudius, he was enabled to publish (B. C. 304) 
a practical manual on the modes of procedure, giving 
also a list of the diesfasHy or the days on which justice 
could be administered. This work received the name of 
jus civile Flavianum. A more complete work was after- 
ward published (about B. C. 200) by Sextus iElius, called 
the JUS j&ianum. It was also called the Tripertita^ be- 
cause it contained three parts, \\z.\ first, the law of the 
XII. Tables ; secondly, the interpretation of the same ; 
and thirdly, the description of the legis acHones. 

(2) As the forms of procedure lost their mysterious and 
sacerdotal character, they were laid open to public criti- 
cism, which finally resulted in their overthrow. The 
discontinuance of the legis aetiones was effected by the 
lex j&utia and the leges yulix. The date of the former 
law is uncertain ; but it was probably passed about a 
century before the fall of the Republic. There is also 
some uncertainty attaching to the leges Juliet — it being a 
matter of doubt whether they were passed under Julius 
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Caesar or under Augustus. However this may be, Gaius 
distinctly says that by these laws the old " actions *" were 
abolished {sublata sunt. — Gains, IV., lo). 

{3) The legis acHones were superseded by the ** formu- 
lary system," which dispensed with the symbolical pro- 
cesses of the old procedure. The new system derived its 
name from \ht formula^ which was a written document 
drawn up by the praetor after hearing the claims of both 
parties, containing instructions to Xht judex as to the 
points at issue, and the mode of deciding the case accord- 
ing to the facts which should be proved. The general 
character of this process and its improvement upon the 
old actions, will be evident from an analysis of the 
formula^ which consisted usually of three distinct 
parts. 

The demonstraiio was the statement setting forth the 
subject-matter of the controversy. 

The intentio contained the precise claim or demand 
made by the plaintiff. 

The adjudicatio contained the charge of the magistrate 
directing the judex how to decide the case after investi- 
gating the facts ; this was employed in suits in which the 
partition of property was involved. The condemnatio 
was substituted for the adjudicatio if the claim was made 
for pecuniary damages. 

'Yh^ formula might also contain, in connection with the 
intentio y the pleadings of the parties, or the counter-state- 
ments made by the defendant and again by the plaintiff, 
in order to ascertain the exact point at issue between the 
contestants — thus taking the place of the oral altercation 
already described as forming a part of the ancient acUo 
sacramenti. 

(4) It is quite evident that the formulary system was, 
in the words of Ortolan, "nothing but an ingenious 
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method of constituting and directing a jury in civil 
cases." The separation of questions of law from ques- 
tions of factf though not clearly defined in this proceed- 
ingy was yet involved in it. This distinction was un- 
doubtedly an outgrowth from the ancient distinction be- 
tween proceedings injure and injudicio. With the decay 
of symbolism, the proceeding injure was translated from 
a sacred and technical ceremony into a series of direc- 
tions founded upon the legal aspect of the case, and set- 
ting forth the points at issue ; while the proceeding in 
judicio came to be an elaborate and careful investigation 
of the facts in the case. In this way the formulary pro- 
cedure, in its application to civil cases, brought into 
prominence one of the most essential features of the jury 
system. 

(5) There was also a tendency to introduce a form of 
jury trial into criminal cases. Although the Senate, with 
the growth of its administrative powers, acquired criminal 
jurisdiction in certain cases, the prosecution of crimes 
was, in the early Republic, conducted for the most part 
before the assembled people in the Camitia. With the 
growth of the population and the increase of crimes, this 
inconvenient method of conducting criminal trials was 
superseded by the custom of making each particular case 
subject to a special trial {giuestic), which was conducted 
before a select body of judices under the direction of a 
quastor^ specially commissioned to preside in the given 
case. The custom of creating a special commission to 
try each case soon gave way to the organization of several 
permanent tribunals {qucestioncs perpeiuci)^ each having 
jurisdiction over a certain class of crimes. Every crimi- 
nal trial was thus conducted before a legal magistrate 
and a body of judicesy or, in modern phrase, before a 
judge and jury. These two elements of the criminal 
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court were distinct in character and functions. It was 
the duty of the magistrate, who was either a praetor or an 
officer called judex quastioms, to conduct the trial ac- 
cording to the law which applied to the case. It was the 
duty of the jurors, who were private citizens selected for 
the occasion, to decide upon the guilt or innocence of 
the accused according to the evidence. 

The reforms of procedure were thus in harmony with 
the changes which we have noticed as taking place 
in the substantive portion of the law, and alike illustrate 
the general progress of Roman jurisprudence during the 
Republican period. 

References. — Few writers hxwt presented in a clear manner the 
changes which actually took place in the substance of the Roman law 
from the time of the XII. Tables to the establishment of the Empire. 
A general survey of the law during this period is given in Ortolan, 
*• History of Roman Legislation," Eng. trans., pp. 169-175, 269-275. 
A more thorough review will be found in Hugo, " Histoire de Droit 
Romain," I., §§ 187.273, and in Rivier, " Introduction Historique," 
pp. 183-274. The actual extent of the improvement of the law can» 
perhaps, be best discovered by gathering together the various legal 
changes ascribed to the Roman praetor. These can be presumed to 
belong to this period, since the influence of the prsetor declined after 
the establishment of the Empire. 

See the recent works, Muirhead, ** Historical Introduction,** Part 
III.,ch. 3; Sohm(Ledlie)," Institutes," §§36-37; Goudy, ** Roman 
Law " (in *' Enc. Brit.," nth ed., xxiii., pp. 555-56i); Girard* 
*' Manuel," pp. 28-46, also *' Short History," ch. 2, sect. 2; May, 
••Elements," pp. 577-627; Buckler, '•Contract in Roman Law," 
chs. 5-7; Greenidge, •* Legal Procedure," Book I., Purt II.; Puchta 
(Krueger), ''Kursus," I., pp. 163-171; Cuq, '•Inst. Jurid.," I., 
pp. I75-I93t 802-244, 257-270, 277-287 ; Appleton, •* Hist, de la 
propriety pi^orienne" ; Strachan-Davidson, " Problenu," I., chs. 5, 

M, II., 15-18. 
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CHAPTER VII. 

THS ESTABLISHMENT OF THE IMPERIAL SYSTEM. 

We come now to consider the character of the imperial 
system, and the influences existing under the early Empire 
that tended still further to improve the body of the Roman 
law. It should be noticed that the transition of the 
Roman State from the Republic to the Empire was not a 
sudden and formal revolution. It was rather a gradual 
transference of the real sovereign power from the Senate 
and the people to the hands of a single person — while the 
constitutional forms of the state remained substantially 
unchanged. The power of the ancient imperiutny which 
in the regal period was well-nigh unlimited, and which 
had retained some of its original features in the offices of 
the consul, the dictator, and the proconsul, had grown 
into extraordinary proportions in the hands of Marius, 
Sulla, Pompey, and Csesar. By the victory at Pharsalus, 
Julius Caesar became the true founder of the new mon- 
archy. His authority was, in its essential nature, hardly 
any thing more than a restoration of the old imperium of 
the kings, with its military, priestly, and judicial func- 
tions. The true character of the Empire, as a unifying 
influence upon legislation and jurisprudence, will be evi- 
dent from the position which the Emperor occupied in 
the State, and the relation which he assumed with refer- 
ence to the surviving institutions of the Republic. 

X. The Position of the Emperor.— The Empire, 
which was, in fact, established by Julius Caesar, was 
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permanently organized under his true successor, Octa- 
vianus, or Augustus. The prudence and sagacity of 
this prince were shown in his conservative policy 
of heeding the popular attachment to existing forms, 
and of refraining from the open assumption of power 
which had provoked the assassination of Julius. His 
purpose was to reconcile the old Republican preju- 
dices to the spirit of the new monarchy, and thus to 
organize the whole administration upon principles which 
would draw to his support the adherents of all parties. 
He was, as Gibbon says, " sensible that mankind is gov- 
erned by names ; nor was he deceived in his expectation 
that the Senate and the people would submit to slavery, 
provided that they were respectfully assured that they 
were enjoying their ancient liberty." The irresponsible 
character of the government was thus concealed by the 
preservation of Republican forms. 

The apparent complexity which marks the early Empire 
grows out of the fact that it was real autocracy co-exist- 
ing with those departments of state in which the various 
functions of public authority had hitherto been kept dis- 
tinct. While, inform^ the Empire preserved the differ- 
entiated branches of a legal government, as in the Re- 
public ; in fact^ it returned to the original idea of a 
united magistracy, as in the Kingdom. 

The functions of administrative power, which from the 
fall of the ancient kingdom had been parcelled out to 
new magistrates, were now re-united in the hands of the 
Emperor. By being made the honorary recipient of the 
official titles of state, Augustus gradually appropriated all 
real administrative power. Contrary to the usual custom 
of resigning the imperium on his return to the city, he was 
induced to retain this power, which involved the com- 
mand of the army and of those provinces that required 
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the presence of the army. The title of Censor was con- 
ferred upon him, by which he was enabled to " purge " 
the Senate. At the suggestion of Agrippa he was ap- 
pointed Frinceps Senatus^ so that he could direct the de- 
liberations of that body. There were showered upon him 
in rapid succession the titles of Perpetual Tribune, which 
identified him with the interests of the people ; of Per- 
petual Consul, which made him supreme magistrate in the 
capital ; of Perpetual Censor, which confirmed his pre- 
vious reconstruction of the Senate. After the death of 
Lepidus he consented to assume the office of Fontifex 
Maxitnus^ which brought the Roman religion under his 
immediate supervision. And, finally, the title of Pater 
Patria was a recognition of the paternal character of the 
government under his reign. 

The imperial authority thus came to be a consolidation 
of all the prerogatives hitherto distributed among the 
several Republican offices. 

2. The Relation of the Senate to the Em- 
peror. — The spirit of the monarchy is illustrated by the 
new relations which the various branches of the govern- 
ment sustained to the Emperor, Although still recog- 
nized as formal elements of the constitution, they lost 
their independent character, by being reduced to the will 
of the prince. In the flourishing period of the Republic, 
the Senate had been the most dignified and important 
branch of the government. With the rise, however, of 
the democratic leaders during the civil wars it had been 
gradually deprived of its ancient authority and distinction. 
Augustus tried to gain the support of the aristocracy by 
restoring to this body some of its ancient dignity. He ac- 
cordingly raised the property qualification of its members, 
and reduced their number to the old standard of six hun- 
dred. He also flattered the Serate by ostensibly sharing 
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with it the administration of the government, assigning 
to its management a certain number of the provinces and 
a certain portion of the revenue. 

Although the emperor thus gave to this body a sort of 
new dignity, and although he formally derived from it 
his official power, he was in no respect controlled by its 
action. On the contrary, the senators, being dependent 
for their place upon the imperial censorship, were not 
disposed to interfere with the execution of his designs ; 
and instead of assuming their right as an independent 
branch of the government, they became the submissive 
instruments of his will. 

3. The Position of the Comitia,— The tendency 
of the monarchy was also to infringe as much as possible 
upon the rights of the people, without immediately des- 
troying the ancient forms of legislation. The people had 
hitherto been recognized as the ultimate source of public 
authority. Assembled in the Comitia Centuriaia^ they 
had confirmed or rejected the proposals of the consul ; 
and in the Tributa they had passed measures which had 
an authority over the whole nation. The real position 
which they occupied in the new government is evident 
from the rights which they still retained, and the priv- 
ileges which they lost. 

(i) The rights which they still retained were : the 
formal confirmation of the laws submitted to them by the 
Emperor ; and the election of the old Republican officers, 
who still held a nominal position in the state. 

(2) The privileges which they lost were : first, the right 
of initiating legislation, which had passed to the emperor 
with the tribunitian and consular titles ; secondly, their 
legislative independence, by being obliged to submit their 
most important acts to the approval of the Senate, and by 
the growing custom which the Emperor acquired of issuing 



Digitized by 



Google 



THE IMPERIAL SYSTEM. 95 

edicts with full legislative authority ; and, thirdly, the 
judicial authority which the Centuriaia had previously 
exercised as the highest tribunal in criminal cases, which 
right was superseded by the "prerogative of pardon" 
assumed by the emperor. Under the successors of Au- 
gustus other rights — such as that of formally ratifying 
the imperial laws — were also gradually taken away from 
the people. 

4. The New Imperial Officers. — All substantial 
power necessary for the administration of the government 
was, as we have seen, vested in the hands of the Em- 
peror. But this power was concealed, to a certain extent, 
by the preservation of the principal offices of the com- 
monwealth. The consuls, prstors, quaestors, aediles, and 
tribunes continued to be elected as before, although pos- 
sessing only a semblance of their former authority. There 
were, however, appointed certain new officers, who actu- 
ally assisted the emperor in the administration. Of 
these the most important were the following : 

(i) The Praefect of the City {pnxfectus urhi) was en- 
trusted with all power necessary to preserve order within 
the city — which was organized for this purpose into four- 
teen regions, each with its own subordinate minister. 
This praefect had at first a certain civil jurisdiction in 
cases involving domestic relations, which power was 
gradually extended until it absorbed the functions of 
the pratar urbanus. 

(2) The Praetorian Praefect {prafeciuspratorio) was a 
new military officer, who commanded the body-guard of 
the emperor. This office increased in importance until 
it became second only to that of the prince. 

(3) The Praefect of Provisions {pra/ectus annona) had 
the supervision of the corn market, and the supply of 
largesses to indigent citizens. This office had existed 
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temporarily under the Republic, but was made permanent 
by Augustus. 

Besides these three officers there were also created the 
Praefect of the Night Guards {frafecfus vigilum\ 
governors of the imperial provinces {legaii Casarts) and 
a few others of minor importance. All these offices were 
entirely under the control of the Emperor, and were held 
by those persons who were devoted to his interests. 

5. The Judicial System of the Empire.— By the 
constitutional limitations which had been imposed upon 
the imperium during the growth of the Republic, the 
judicial power had been taken away from the chief Execu- 
tive and entrusted either to the praetor and Xh^judues in 
civil cases, or to the Centuriata and the qucuHones in 
criminal cases. But with the establishment of the im- 
perial power, the regal idea of jurisdiction was practically 
restored ; and the Emperor became the supreme judge 
in the state. The adjustment of these two contradictory 
ideas of judicial authority — the one republican and the 
other autocratic — was brought about by subjecting the 
judicial system of the Republic to the appellate juris- 
diction of the Emperor. Ordinary cases were conducted 
in the same manner as heretofore, the Emperor simply 
assuming the right to revise the judicial sentence. The 
custom of revising cases on appeal was soon followed by 
the practice of giving instructions to the magistrates pre- 
vious to their decisions, whenever this seemed advisable ; 
and also, in exceptional cases, by the original institution 
ot proceedings before the Emperor himself. In the latter 
case, the Emperor was assisted by a judicial council called 
the auditorium. 

Thus, in accordance with the general spirit <^ the 
period, the old judicial methods were formally preserved, 
but made subject to certain modifications to meet the 
demands of an autocratic government. 
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fteferencea.— The facta relating to the establishment of the Em- 
pire may be found in the general histories of Rome. The influences 
leading to the imperial revolution are treated in the last chapter of 
Mommsen's '* Hbtory/' in Long's " Decline of the Roman Republic," 
and Seeley's " Essays on Roman Imperialism." A general survey of 
the early imperial government is given in the first three chapters of 
Gibbon's '* Decline and FaU/'and in Merivale's '* Romans under the 
Empiie/' ¥oL III., chs. 31, 32. Other references are the following : 
Deurer, " Geschichtc," §§ 69-77 ; WamkOnig, "Vorschule," S. 100- 
108 ; Ortolan, " History," Eng. ed., §§ 58-64 ; Rivier, ** Introduc- 
tion Historique," pp. 393-301 ; Walter, " Geschichte," I., §§ 271- 
290 ; Mommsen, *' R5misches Staatsrecht," Zweiter Band, II. Ab- 
theilung ; Pigeonneau, *' Transformation de la R^publique romaine 
en monarchie," Paris, 1874. 

See also^ Pelham, *' Outlines," pp. 398-470 ; Greenidge, " Roman 
Public Life," ch. 10; Abbott, ** Roman Political Institutions," ch, 12; 
Taylor, •* Const, and Polit. History," chs. 17-18; Bury, "Roman 
Empire," chs. 2, 3; Poste (Whittuck), "Gaius," Hist. Intro, by 
Greenidge, {{16, 17; Puchta (Krueger), '* Kursus," I., SS8<>'-^; 
Esmarchy '* ROm. Rechtsgeschichte," |§ 120-139 ; Strachan^Davidaon, 
'• Problems/' II., ch. 20. 
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CHAPTER VIH. 

THE SOURCES OF LEGISLATION UNDER THE EARLY 
EMPIRE. 

Whatever opinion may be held regarding the influence 
of imperialism upon the political liberties of Rome, it can- 
not be denied that the most flourishing period in the history 
of the Roman civil law is that which followed the establish- 
ment of the Empire. The overthrow of the aristocracy of 
the later Republic, and the reduction of all citizens to a 
plane of practical equality under a single supreme head, 
though exposing the Roman state to the dangers of autoc- 
racy, tended in great measure to destroy class distinc- 
tions and to give breadth and uniformity to the adminis- 
tration of civil justice. Legislation, moreover, whatever 
might be its formal sources, was ultimately derived from 
the will of the prince, and hence acquired more than 
ever before the character of unity and coherence. Be- 
fore looking into the philosophical influences which 
affected the fundamental ideas and the inner spirit of 
Roman jurisprudence, let us first consider how the various 
sources of legislation were reduced to a formal unity by 
being brought under the influence of the imperial will. 

I. The Enactments of the People. — The ancient 
sovereignty of the Roman people could not be entirely 
ignored even after the establishment of the principate. 
But it was only in the early part of the period which 
we are now considering, that the leges and the plelnscita 
possessed any legal significance ; for they were soon 
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superseded by other forms of legislation. The character 
of these enactments, so far as they possessed the force of 
law at all, may be seen from . the authority held by 
the different assemblies at this time. 

The Comitia Curiaia still existed, although possessing 
only a shadow of its ancient power. It continued to 
pass the lex curiata de imperio^ by which in ancient times 
it had conferred the magisterial power upon the kings and 
the consuls. This law, under the name of lex regia^ the 
Curiata still enacted after the accession of each Emperor, 
as a perfunctory recognition of his authority. 

The Centurtata and Tributa also continued to meet, 
and the early Emperors, especially Augustus, allowed 
them to confirm the imperial acts. To show the waning 
influence of the people in legislation mention may be 
made of the chief laws passed by them under Augustus 
and his successors. The following are referred to the 
reign of Augustus : the lex J^ulia MajesiaHs^ relating to 
the crime of treason ; the lex ^Elia Sentia^ to restrain the 
manumission of slaves ; the lex Furia^ to limit the 
number of slaves manumitted by will ; the lex J^uma 
Velleia, protecting the rights of posthumous heirs ; and 
the lex yulia et Papia Poppaay discouraging celibacy and 
regulating other domestic matters. During the reign of 
Tiberius was passed the lex yunia Norbana^ conferring 
the Latinitas upon a certain class of manumitted slaves. 
Under Caligula was passed the lex Mamilia^ with refer- 
ence to colonies ; and' under Claudius, the lex Claudia^ 
abolishing the agnatic guardianship over women. 
These enactments, which were merely ratifications of 
proposals coming from the Emperor, thus became less 
and less in number after the time of Augustus. And 
from the time of Claudius, even the formal recognition 
of the popular will in legislation came to be disregarded, 
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as the princes found more convenient means to givie 
to their acts the force of law. 

2. The Decrees of the Senate.— As the legisla- 
tion of the people declined, that of the Senate increased 
in importance. The Senate had, even in the later 
periods of the Republic, exercised a kind of legislative 
power ; and Cicero includes the senatus-consulta as a part 
of the civil law in his time. But before the accession of 
Augustus the decrees of the Senate pertained almost en- 
tirely to matters of administration. After that time they 
related also to subjects of private law — the greater part 
of them referring to the status of persons and the 
rights of inheritance. From the time of Tiberius to that 
of Hadrian, the senatus-consulia formed the most im- 
portant part of the imperial legislation. But even during 
this time they derived their spirit from the policy of the 
Emperors. Tacitus, it is true, mentions a few cases in 
which the senators ventured to express their own ideas, 
and attempted to revive their decaying power. But the 
very idea of independence gradually died out, and the 
senate met merely to ratify the proposals of the Emperor, 
which under the name of orationes were submitted to 
it. In some cases^ the oratio contained all the details of 
the proposed law, when the senators were expected to 
confirm it without change. In other cases, the general 
outlines of the law were presented to them, when they 
were allowed to supply the details. After the reign 
of Hadrian, the senatus-consuita decreased in importance ; 
and under Septimius Severus and Caracalla they entirely 
disappeared. 

3. The Edict of the Praetor.— In accordance with 
the general spirit of the early Empire the praetors con- 
tinued, formally at least, to publish their edicts on entering 
upon their term of office. But this practice lost its ancient 
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significance as the Emperors assumed the power to con- 
trol the various acts of legislation. It should, however, 
be noticed that the jus honorarium^ or the edictal law, 
containing the great body of principles hitherto de- 
veloped by the praetors, lost none of its ancient authority. 
On the contrary, it became the object of assiduous 
study, and efforts were made to put it into a permanent 
and codified form. The mode in which this law had 
grown up gave to it a lack of coherence and uniformity. 
We therefore find various attempts to reduce it to some 
kind of system. This work had been begun by Ofilius, 
the friend of Julius Caesar. Under the Empire still 
greater attention was paid to its study and arrangement. 
During the reign of Augustus, Labeo wrote an extensive 
treatise, called Ad Edictum Pratoris Peregrinu But the 
most important and successful attempt to systematize 
the praetorian law was made by Salvius Julianus during 
the reign of Hadrian. This compilation was called 
the Edictum Perpetuum — a name which had hitherto been 
applied to the praetor's annual edict. 

On account of the fact that only fragments of this 
work — ^the Perpetual EdiQt of Salvius Julianus — ^have 
come down to us, there has been much controversy re- 
garding its authority, the extent of its subject-matter, and 
its effect upon the subsequent edictal power of the praetor. 
With reference to this discussion the following conclu- 
sions may be given : 

(i) Regarding the first question, it is now quite definitely 
settled that the Perpetual Edict was not a mere private 
collection made for a scientific purpose ; but that it was 
made under the direction of the emperor, was confirmed 
by the Senate (A. D. 131), and hence possessed all the 
authority of a proper code. 

(2) Regarding the subject-matter of the Edict, the 
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I 
most trustworthy view seems to be that it was made up 
of the edicts of the ^ngtor urbanus^ X\it pmior peregrinus^ 
and the provincial governors. Julian seems to have col* 
lected together the whole edictal law, to have rejected 
what was obsolete, and to have reduced the rest to 
a form best suited to the needs of judicial administra- 
tion. 

(3) In regard to the influence of the publication of 
this code upon the edictal power of the praetor, it is diffi- 
cult to speak with certainty. But it is quite evident that 
the promulgation of the praetorian law in a codified form 
would do away with the necessity of each praetor's de- 
claring in an edict of his own the principles that he ex- 
pected to follow. It would also restrain the independent 
legislative power of the praetor by binding him to a fixed 
code. Whether or not the praetor ceased to issue edicts, 
it is quite certain that from the time of Hadrian, the Ro- 
man law received no important additions from this 
source. 

4* The Responses of the Jurists.— Not only did 
the old forms of legislation yield to the imperializing ten- 
dency, but the scientific interpretation of the law was 
also brought into relation to the Emperor. The opinions 
of the jurists now obtained a positive authority which 
they had not before possessed. The relation of the jur- 
ists to the imperial legislation will be seen by consider- 
ing first, their character as a professional class, and sec- 
ondly, the authority which their opinions acquired under 
the Empire. 

(i) The origin of the jurisconsults as a professional 
class may be traced to very early times. When, by the 
publication of ihtjus Flavianum and the/t^ yElianum, the 
knowledge of the old civil law ceased to be the exclusive 
possession of the pontiffs, certain persons assumed the 
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right to expound the meaning of the law and to give ad- 
vice to any one that might desire it. It is said that Cor- 
uncanius began publicly to give information on the law 
three centuries before Christ. The general lack of legal 
knowledge on the part of the ^xd^Xot^ judices^ and even 
of advocates, led to the continuance of this practice. A 
class of professional jurists thus sprang up, who made 
the law a distinct branch of scientific study, and who 
gave legal advice whenever it was desired. Under the 
imperial system the jurisconsults increased in number 
and importance, and a great impulse was given to the 
production of legal literature. The adoption of various 
methods of interpretation, or at least the acceptance of 
different views upon mooted questions of law, led to the 
growth of different schools. The most important of 
these were the schools of Labeo and Capito — or, more 
properly, the Proculeians and Sabinians. From the time 
of Hadrian to that of Alexander Severus flourished the 
most distinguished jurists of the Empire, pre-eminent 
among whom were Gaius, Papinianus, Paulus, Ulpianus, 
and Modestinus. 

(2) In respect to the authority of the jurists, it should 
be noticed that before the time of Augustus their opin- 
ions and writings were entirely of a private character and 
had in themselves no binding force. Their discussions no 
doubt led to a clearer statement of legal principles, and 
thus exercised a beneficial influence upon the growth of 
jurisprudence. But under the Empire, a wholly new 
character was given to the juristic writings. Augustus, 
desiring to bring the jurists into harmonious relations 
with the new government and to make their opinions ap- 
pear as a kind of emanation from the imperial will, gave 
to certain of them the legal right of giving opinions {Jus 
respondendi\ which opinions were to have the full force 
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of l^w. The jurists upon whom this right was not con- 
ferred were not deprived of the right to express their pri- 
vate views as heretofore ; but the views of such persons 
would have little importance in comparison with the 
opinions of the privileged class.. The jus respondendi 
thus gave to a body of scientific persons the right to de- 
clare the law, and such opinions were to be followed by 
the judicial magistrate. The fact that these opinions were 
sometimes found to be conflicting led Hadrian to issue a 
rescript to the effect that the opinions of the privileged 
jurists, when unanimous, must always be accepted as law ; 
but when they were not unanimous, the magistrate might 
follow the one which he thought best suited to the case in 
hand. 

The opinions of the privileged jurists {responsa pru- 
dentuni) became a very important source of law during 
the early imperial period ; and, by the scientific influence 
which was thus brought to bear upon legislation, they 
contributed, as we shall hereafter see, more than all other 
means to give breadth and consistency to the Roman 
law. 

5. The Constitutions of the Emperors.— From 
the time of Augustus, the emperor had exercised an indi- 
rect influence upon all the existing forms of legislation. 
But his legislative power acquired a more direct mode of 
expression with the growing practice of issuing edicts, or 
constitutions (placiiay or constituHones principum). The 
exercise of direct legislative authority on the part of the 
Emperor was not an open usurpation ; it was founded 
upon well-established precedents. The "initiative" in 
legislation, which he exercised from the first with refer- 
ence to the comitia and the Senate, he acquired naturally 
by being invested with the tribunitian and consular pow- 
ers. The right to issue edicts was, in a similar way, de- 
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rived from the praetorian power with which he was invested. 
Augustus, it is true, was cautious in the exercise of the 
edictal power ; and was generally contented simpljto guide 
the legislation of the Senate and the people. But the exer- 
cise of the " initiative " over a submissive body and the 
consciousness of possessing the functions of the pretor, led 
the successors of Augustus — especially from the time of 
Hadrian*— to substitute the direct for the indirect mode of 
enacting laws. Ulpian has described the legislative power 
which the Emperor possessed in his time in the well- 
known formula — quodprindpi placuit^ legis habei vigarem. 

Every formal expression of the imperial will was called 
a *' constitution/' which in its widest sense might apply 
to any matter of public or private law, — of legislation, 
administration, or jurisdiction. In view of the great 
variety of imperial constitutions, they may be conven- 
iently classed as edicts, decrees, rescripts, mandates, and 
privileges. 

(i) Edicts {edictay ediciaUs leges ^ generales ieges) were 
general legislative enactments issued by the emperor as 
chief magistrate of the state. They were universal in 
their application — that is, binding upon all the subjects 
of the Empire. 

(a) Decrees {decreta) were judicial decisions in cases 
brought before the emperor, either in the first instance or 
upon appeal. They were called definitive when they con- 
tained a complete and final judgment upon the whole 
case ; and interlocutory when an incidental point of law 
was decided in the intermediate stage of a judicial pro- 
cess. The decrees of the emperor, like the judgments of 
the prsetors, had reference primarily to the case in hand. 
But as they might be looked upon as precedents, they 
had practically a general application. 

(3) Rescripts (rescrifta) were written answers to ques- 
tions proposed to the prince either by private persons or 
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public officers. These were sometimes called epistoUB. 
If the answer was directed to a corporate body or com- 
munity it was called a sanetio pragmaHca. The rescript, 
while primarily having only a particular application, 
might, from the nature of the questions submitted, have 
a general significance. 

(4) Mandates {mandata) were official instructions di- 
rected by the emperor to public functionaries, whether 
governors of provinces or other officers. 
• (5) Privileges {privilegia) were special acts having ref- 
erence to a particular person or case. They might be 
beneficial or unfavorable, according to the will of the 
emperor. From their very nature they could not be used 
as precedents, since, as Gains says, the application of 
such acts could not extend beyond the particular person 
affected. 

The imperial constitutions, under these various forms, 
comprised a large part of Roman legislation after the 
time of Hadrian. 

References. — The different sources of legislation under the early 
empire will be found described in the following works : Sandars' 
"Justinian," Intr., pp. 15-18, 81-84 J Kaufmann's ** Mackeldey," 
pp. 27-36; Taylor's "Civil Law," pp. 177-235 ; Ortolan, "Hist, 
of Roman Legislation," Eng. trans., §§ 65-68 ; Demangeat, ** Droit 
Romain," I., pp. 79-104 ; Zimmem, " Geschichte," §§ 20-25, 33-36 ; 
Wamkdnig, " Vorschule," S, 109-115 ; Hugo, " Histoire," trad, par 
Jourdan, II., p. 1-95; Deurer, "Geschichte und Institutionen," 
§§ 78-81 ; MarezoU, " Lehrbuch," §§23-26; Walter, "Geschichte 
des R5m. Rechts," II., §§ 431-442 ; see also Walker (B.), "The 
Fragments of the Perpetual Edict of Salvius Julianus." 

See also, Muirhead, •• Historical Introduction," Part IV., ch. i; 
Girard, " Manuel," pp. 46-70, also " Short History," ch. 3, sect. I ; 
May, " E'lements," pp. 35-45 ; Salkowski (Whitfield), ** Institutes 
and History," pp. 39-56 ; Krueger (Brissaud), " Histoire," §{ 12-14; 
Puchta (Krueger), " Kursus." I., §§ 105-118 ; Cuq, " Inst. Jurid.," 
II., pp, 17-37; Bruns (Lenel), "Geschichte und Quellen," (§40- 
45 ; Lenel, " Das Edictum Perpetuom." 
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CHAPTER DL 

THS STOIC PHILOSOPHY AND THE LATER JUS GENTIUM. 

The unity which the Roman law acquired by being 
brought under the authority of the Emperor as supreme 
law-giver would have been merely formal and artificial 
had it not been supplemented by some more fundamental 
and rational principle of growth. A more important uni- 
fying influence than that due to political centralization 
was derived from the philosophical spirit that pervaded 
the legal thought of the time. It was this scientific spirit 
that distinguished the law of the Empire from that of 
the Republic. 

During the Republican period, the law had ad- 
vanced, for the most part, through empirical methods. 
Legal reforms had been brought about through the agency 
of the praetor, and in the actual process of administra- 
tion. The rules of law had not been deduced from 
general principles of justice ; but had been gathered 
together from local customs, or constructed by the exten- 
sion of existing law to new cases as they might happen to 
arise. The praetorian law, like the o\djus civile^ had grown 
up through procedure. Under the Empire, however, the 
belief that law was founded upon ethics, that the spe- 
cific rights and duties of men were derived from certain 
ultimate and universal principles of natural justice, fur- 
nished a new impulse and gave a new direction to legal 
development. 

The effort to found civil law upon natural equity 
107 
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gave to Roman jurisprudence a breadth and liberality 
that it had not possessed under the Republic ; and, 
in fact, resulted in the development of a body of uni- 
versal legal principles applicable to all times and nations. 
The influences which thus furnished a scientific impulse 
to the legal reforms of the early Empire were derived, in 
great part, from the philosophy of the Greeks — especially 
that of the Stoics. 

X. The Stoic Philosophy at Rome.— Since the 
conquest of Greece, this philosophy had been received 
with favor by the Romans, and was especially cultivated 
by the more intelligent classes. Even under the later Re- 
public it had been a formidable rival of the schools of 
Epicurus and Cameades. Cicero, though attached to 
the speculative doctrines of the New Academy, accepted 
with little change the ethical principles of the Stoics. 
After the establishment of the Empire, this philosophy 
attained a still greater influence ; and although it was 
proscribed by a few despotic princes, it was the object of 
favorable regard on the part of nearly all the early em- 
perors. Athenodorus was highly esteemed and often 
consulted by Augustus. Seneca was a Stoic as well as a 
statesman, and as long as he was the adviser of Nero, the 
imperial government was mild and judicious. Under 
Antoninus Pius, schools of Stoicism were supported at 
public expense. In the person of Marcus Aurelius, Stoi- 
cism ascended the throne of the Empire ; and from the 
time of the Antonines to that of Alexander Severus this 
philosophy continued to be taught at Athens and Alex- 
andria, the two great intellectual centres of the Roman 
world. 

The Stoic philosophy thus became an important ele- 
ment in Roman education and culture, and received 
the almost uninterrupted support of the state during the 
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t^eriod in which the influence of the Roman jurisconsults 
was most marked. 

2. The Stoic Theory of Natural Law.— The 
prevalence of a philosophy so vigorous and elevating as 
that of Stoicism could not fail to affect the fundamental 
<:onceptions and the habits of thought of all those per- 
sons who were brought under its influence. It will not 
be difficult for us to find in this system certain doctrines, 
which, however vague and speculative they may appear 
in the writings of Greek theorists, vtrere yet capable of a 
practical application in the hands of Roman jurists, 
in solving questions regarding the rights and duties of 
men in civil society. 

The point of contact between the Stoic philosophy and 
Roman jurisprudence is to be found in the theory of the 
Law of Nature — which the Stoics had deduced from 
-their conception of the universe, and which the Roman 
jurists employed, under the name/irx naturcUe, to indicate 
the natural or ethical foundation upon which civil law 
tnust Test. With the Stoics, the universe was considered 
as imbued with an all- pervading soul or power, which was 
looked upon not only as a dynamical force producing 
motion, but as a rational principle producing order and 
perfection. This rational principle is a constituent element 
t>f all being. It is revealed not only in external nature as 
a law of the physical world, but also in the original nature 
of all men as a guide for human conduct. The great 
duty of man is, hence, to discover and conform to the 
highest law of reason, as this law is set forth in the essen- 
tial constitution of his nature. "To live in harmony 
with nature " was thus the highest precept of the Stoic 
philosophy, and the ultimate principle which must guide 
men in all the relations of life. By his original constitu- 
tion, man is a participant of the Universal Reason, and 
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by the exercise of his rational faculties he can discover 
the law of nature, so far as it is necessary to control his 
own conduct. When looked at from a moral point of 
view, the law of nature is thus the highest rule of human 
conduct, and the ultimate standard by which all human 
actions, whether individual, social, or civil, must be 
judged. 

3. Acceptance of this Theory by the Jurists.— 
This conception of natural law worked its way into 
Roman thought, and was used to explain not only the 
foundation of individual and social morality, but also the 
basis of legal rights and duties. From the time of Cicero 
to that of Alexander Severus, the legal literature of Rome 
is pervaded with the idea that law has a more ultimate 
foundation than custom or convention — that it is founded 
in the very nature of things. The first important attempt 
made by the Roman writers to ground law upon nature 
we find in the *' Laws " of Cicero, where the fundamental 
proposition is laid down " that man is born for justice, 
and that law and equity are not a mere establishment of 
opinion, but an institution of nature " (" De Legg.," Bk. 
I.). The specific application of this principle in determin- 
ing legal rights and duties was reserved for the jurists of 
the Empire. 

The influence of Stoicism upon the Roman lawyers is 
not to be judged — as was attempted by Cujacius and his 
followers — by any servile repetition of particular moral 
precepts. It is to be judged rather by the prevalent be- 
lief in natural law as the ethical basis of civil law ; by the 
general recognition of the supremacy of reason as a guide 
in civil action ; and by the common method which came 
to be employed of interpreting legal duties in the light of 
the higher principles of natural equity. It is sometimes 
claimed that the idea of natural law exercised very little 
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influence upon these writers, on the ground that the 
term itself is rarely employed in their works ; and that, 
when it is employed, it is not used in the sense of the 
Stoics. But as a matter of fact, not only is the term " nat- 
ural law " specifically defined by the institutional writers 
in an ethical sense, but the method of reasoning which is 
used in their interpretation of the law is founded upon 
the theory that the civil law must be brought into har- 
mony with natural justice — with what is right in the 
nature of things. 

It is true that Ulpian gave a peculiar definition to 
natural law — as that which nature teaches all animals — 
which conception exercised little or no influence upon 
the legal thought of Rome. But even Ulpian in other 
forms of expression recognized, like his contemporaries, 
an ethical standard of law ; for example, when he defines 
justice as the '* constant desire to grant each one his 
right " ; when he lays down as the fundamental precepts 
of the law, ** to live right, to hurt no one, to give to 
each his due " ; when he defines jurisprudence as " the 
science of what is just*' ; and when, in speaking of the 
duties of the jurists, he says : " We cultivate justice, and 
the knowledge of the right, distinguishing right from 
wrong, the lawful from the unlawful" (D., i, i, x). 
But to cite from other jurists : Paulus refers definitely 
to the law of nature as a moral principle, when, in 
distinguishing the various meanings attached to the 
word JUS, he says : ** That which is always right and good 
is called/W, or rather y»j naturale'* (D., i, i, ii). The 
belief that all law is limited and determined by nature 
is expressly declared by Celsus in the words : ** Things 
prohibited by nature can be justified by no law" (D., 
SO., 17, 188). 

These few illustrations are sufficient, for the present, to 
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show that the jurists of the Empire possessed certain 
philosophical conceptions concerning the moral basis of 
law which were closely related to the ethical system of 
the Stoics. The influence of these conceptions, and the 
method of reasoning which followed their adoption, will 
be more clearly understood as we proceed. 

4* New Meaning: Attached to Jus Gentium. — 
The influence of new ideas in changing the significance 
of existing phrases is seen in the way in which the term 
jus gentium came to be turned from its old meaning and 
brought into harmony with the new theory of natural 
law. This term was originally applied, as we have seen, 
to the body of customs common to Rome and the states 
subject to Roman dominion. As the Roman conquests 
came to be looked upon as universal, the jus gentium was 
considered to be the law common to all nations. But 
still there was attached to the term no philosophical 
meaning. It was simply the sum of the ingredients which 
were found in the actual laws of existing communities. 
When viewed, however, in the light of the "natural law," 
the JUS gentium acquired a new significance. The com- 
mon laws collected by the prsetors were now believed to 
be based upon that natural law which the Universal 
Reason had instituted for all men. The fact that they 
were common seemed to prove that they were derived 
from universal principles inherent in the very nature of 
man. The tendency thus showed itself among the more 
philosophical jurists to identify the jus gentium^ in its 
highest sense, with the jus naturale. Gains says that 
''the law which natural reason has constituted for all 
men obtains equally among all nations, and is called j'us 
gentium" (Gains, Inst, i, i). 

This higher interpretation of the jus gentium served to 
explain the practical superiority of the pr»toriao law over 
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the Ukcitnt/us etvile. It was now easy to see that the pro- 
ton in their efforts to develop a universal law had been 
unconsciously reaching after the perfect law t^ nature. 
But with the highest respect for the edictal law so far as 
it had been developed, it was yet believed that the per- 
fect law of reason could best be discovered not through 
the empirical method of the praetors, but through the 
rational interpretation of the jurists ; and these writers, 
when expounding the Edict, felt called upon to construe 
it as far as possible in accordance with the highest dic- 
tates of reason. 

The gradual change in the meaning of the term jtis 
gentium also explains the apparent ambiguity which is 
sometimes seen in its use during this period. For ex- 
ample, Florentinus says that " slavery is an institution of 
iht /us gentium^ by which one becomes subject to another 
contrary to nature" (D., i, 5,4, i). This could hardly 
be true in the sense in which Gaius used the term, as 
being the law which is in conformity to natural reason. 
It is evident that while the old meaning of the word has 
survived in the former author, it has acquired its higher 
philosophical significance in the latter. Slavery was con- 
sistent with the older idea of Jus gentium as a body of 
common usages, but it was inconsistent with the later 
idea oi jus gentium as a body of principles founded upon 
the law of nature. 

5* The Later Jus Gentium Viewed as Equity. 
— As the jus gentium received a higher significance when 
seen in the light of the theory of natural law, so too the 
conception of Equity passed from that view in which it 
refers simply to the broader and more liberal portion of 
the positive law, to that view in which it is looked upon as 
a rational standard to which all positive law must con- 
form. 
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The old jus gentium by its incorporation into the 
praetor's edict, had become a part of the positive law of 
Rome. It possessed as definite a sanction as the Jus 
civile^ and was in the same way enforced by the public 
authority. As it was distinguished from the special and 
technical features of the jus civile by containing broader 
and more liberal rules, it was sometimes called Jus 
aquabiUy Jus aquum^ or (Bquiias. Equity, in its earlier 
sense, thus referred to the more general and impartial 
rules which the positive law had derived from the admin- 
istration of the prcRtor peregrinus. But with the growth 
of more philosophical ideas regarding the Jus gentiutn^ it 
was believed that the superiority of the equitable portion 
of the positive law was due to its approximation to the 
perfect law of reason. That is, equity, in its highest 
sense, is identical with natural reason and justice. In 
this way the positive equity of the prsetors, which had been 
derived from the observation of general customs, and had 
become actually incorporated in the existing body of law, 
was supplemented by the natural equity of the jurists, 
which was based upon the dictates of reason and regarded 
as a moral standard by which the character of the exist- 
ing law must be judged, and to which it must as far as 
possible be made to conform. 

It was by means of this higher conception of equity, 
which resulted from the identification of the Jus gentium 
with the/V/x naturale — that the alliance between law and 
philosophy was made real and efficient As the ethical 
system of the Stoics thus acquired a legal significance in 
the writings of the jurists, there was erected a moral 
standard of justice to which every expounder of the law 
felt obliged to appeal, and by a comparison with which 
the defects of the existing law were exposed and cor- 
rected. Paulus says : '' In omnibus quidem, maxime 



Digitized by 



Google 



THE STOIC PHILOSOPHY. II 5 

tamen in jure, aequitas spectanda est" (D., 50, 17, 90), 
and the same jurist in interpreting a provision of the edict 
defends the position which he advocates by saying : 
** Hsec aequitas suggerit, etsi jure deficiamur " (D., 39, 3, 
a, 5). According to the view of the classical jurists, law, 
though made compulsory by the state, derives its ultimate 
authority from the moral code of nature, and is itself re- 
garded simply as a means for the administration of justice. 

References.— Regarding the influence of Stoicism upon the 
Roman jurists, different opinions have been advocated by different 
legal writers. Some profess to find the Roman law fiUed with partic- 
ular precepts drawn from the Stoic philosophers ; while others seem 
to question the reality of any Stoical influence at all. 

This subject is treated in the following works : Mame, " Ancient 
Law/' ch. 3 ; Ortolan, *' Hist, of Roman Legislation/' Eng. trans., 
p. 225; Hcrford, "The Stoics as Teachers " ; Zimmem. "Ge- 
schichte," §62 ; Gravina, **Origines du Droit civil/' p. ^i^etseq.; 
Taylor, " Elements of the Roman Law," p. 67 et seq,; Hugo, ** Gc- 
schichte," §§ 314-334. Some of the more important special works 
on this subject are the following : Laferriere, '* L' influence du Sto- 
icisme sur la doctrine des Icti Romains," i860 ; Ratjen, ** Hat die 
stoische Philosophic bedeutenden Einfluss. . . . gehabt ? " Kiel, 
Z839 ; Ortloff, '* Ueber den Einfluss der Stoischen Philosophie auf die 
ROmische Jurisprudenz," Erlangen, 1797 ; Boers, " De Anthropologia 
Jurisconsultorum Romanorum, quatenus Stoica est," 1766 ; Schaum- 
berg, "De Jurisprudentia vet. Rom. Stoica," 1745 ; Hering, **Pr. 
de Stoica veter. Roman. Jurisprudentia," 1 7 19; Otto, *'De Stoica 
veter. Jurisconsultorum Philosophia," 1714 ; Boehmer, " Pr. de Stoica 
Jurisconsultorum Philosophia," 1701. One of the first of modem 
writers to point out the Stoical element in the Roman law was 
Cttjadus, " Observationes," Lib. 26» ch. 4a 

There has not been recently as much attention as formerly paid to 
the influence of Greek philosophy upon the Roman law ; see, how- 
erer, Maine, "Ancient Law," ed. by Pollock, pp. 73-76; Carlyle, 
" Political Theories," I., Part XL; Moyle, " Institutiones," Intro., 
PP« 37-43 ; Sohm (Ledlie), ** Institutes,'' p. 70 ; Krueger (Brissaud), 
«*Hi8toire,"tt7»i7. 
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CHAPTER X. 

TH« INFLUENCE OF THE JURISCONSULTS UPON THE 
ROMAN LAW. 

We have thus far considered the general influence 
which the philosophical ideas derived from Greece ex- 
ercised upon Roman thought by developing broader con- 
ceptions regarding the foundation and purpose of law. 
These new philosophical conceptions did not, howevei; 
exist in the mind of the Roman jurists merely as specula- 
tive theories. They worked their way into the actual 
system of justice, and tempered by their influence the 
whole body of Roman jurisprudence. As a result of this 
movement the law was brought within the domain of 
reason. Its particular rules were interpreted in the light 
of general principles, and its various branches became 
unified into something like a coherent system. This may 
be illustrated by the method adopted by the jurists in 
their interpretation of the law, and the way in which their 
general ideas of justice affected the substance of the law 
through indirect and direct legislation. 

z. The Method of the Jurists.— In considering the 
scientific influence of the Roman jurists, it must not be 
supposed that these writers were consciously inspired by 
what we would call a strictly scientific purpose. Their 
efforts were directed not so much toward the construc- 
tion of an ideal system of rights and duties as toward the 
actual improvement of their own law. The legal writers 
of Rome were, in short, performing the work, not of 
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speculative philosophers, but of practical jurists. This 
fact will enable us to give a fair estimate of the relation 
which these writers sustain to legal science in general. 
A great deal of unnecessary criticism has, in recent 
times, been levelled against the Roman jurisconsults on 
account of their failure to treat of law as a pure science, 
and to apply to it the principles of classification which 
an ideal logical method would seem to demand. It ought 
never to be assumed, however, that a body of concrete 
law — especially while it is in the process of historical 
growth— can acquire the formal completeness of an ab- 
stract science. But in spite of their defects in logical 
arrangement, the Roman jurists made important con- 
tributions to legal science in general. 

(i) In the first place, they emphasized the importance 
of appealing to general principles in the solution of 
specific questions, and hence brought into prominence 
the idea — without which there can be no scientific con- 
ception of law — that the rights of men in civil society 
depend upon something more ultimate than custom or 
arbitrary legislation. On account of their liberal methods 
of interpretation they were led to appreciate the value of 
certain criteria with reference to which the merits of par- 
ticular rules must be judged. The relation which they 
were thus led to perceive between abstract principles and 
the concrete rights of persons and of property gave to 
their writings a truly scientific character. While, there- 
fore, they were especially concerned in improving their 
own national system, they gave to the Roman law the 
character of a universal code. 

(2) In the second place, the jurists perceived the true 
relation between law and morality. They properly re- 
garded law as founded upon ethics ; but they did not 
look upon it as commensurate with the full extent of 
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natural morality. The cardinal virtues of the Stoics 
were wisdom, justice, courage, and temperance. It is 
justice which by way of distinction furnishes the basis of 
legal rights and duties. Jurisprudence is defined by Ul- 
pian as *'that science which discriminates between the 
just and the unjust " (D., i,i,io). But law in its relation 
to morality has a still further specific feature. While law 
and natural justice are at one regarding the kind of 
duties to be enforced, they differ with respect to the 
method by which they are enforced. The one depends 
upon free volition ; the other upon public authority. If 
we consider the positive sources from which the jurists 
conceived all law to be derived, and also the fact that 
they regarded every legal duty as enforceable by a legal 
action, we will not fall into the common error of suppos- 
ing that these writers made no distinction between moral 
and legal duties. According to the Roman jurists the 
fundamental principles of the law rest upon morality, 
since it is from the latter that those duties are to be 
determined which should govern men in civil society; 
but they believed that moral duties are transformed into 
legal duties only by the express or tacit sanction of some 
public authority. 

2. Definitions and Maxims of the Law.— The 
scientific spirit of the jurists is still further seen in their 
efforts to make clear and definite the fundamental con- 
ceptions of the law, by setting forth the significance 
of legal terms, and by formulating the general rules 
which should be employed in the interpretation and 
application of the law. This is seen in the character of 
their definitions and maxims. 

(i) There are two dangers into which legal language 
may fall. The one is the danger of looseness, by which 
it is liable to uncertainty and vacillation. The other is 
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the danger arising from a professional and technical 
rigidity, by which it may become estranged from popular 
usage, so that while gaining in scientific precision it is 
made liable to misapprehension on the part of those who 
appeal to the law for protection. The jurists guarded 
alike against these two dangers to which all language is 
exposed. To employ terms which are at the same 
time precise and intelligible was considered by them 
as essential to the equitable interpretation of the law. 
This method of definition was in harmony with their 
general theory that the purpose of the law was to promote, 
and not to obstruct, the ends of justice. The writings of 
the jurists abound in examples that show their earnest 
efforts to prevent the failure of justice, which may result, 
on the one hand, from a vague and indefinite, and, on 
the other hand, from a too technical, use of language. 
Many of these definitions are gathered together in the 
title of the Digest, ** De Verborum Significatione " (D., 
50, 16). 

(2) The scientific wisdom of the jurists is still further 
seen in their legal maxims. Those who deny the influ- 
ence of the theory of natural law upon Roman juris- 
prudence fail to appreciate the real character of these 
axiomatic rules and their influence upon legal inter- 
pretation. The jurists looked upon these maxims of the 
law as self-evident truths, dictates of reason. They were 
founded neither upon legislation nor customs; they 
rested in the very nature of things. They were, in 
reality, the outgrowth of those enlarged ethical concep- 
tions which formed a part of the philosophical tendency 
of the times. If we look at any of these rules — ^many of 
which may be found in the title of the Digest, " De Diversis 
Regulis*' (D., 50, 17) — we must be impressed with the 
scientific spirit which inspires them and the axiomatic 
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form in which they are stated. For example : " What is 
prohibited by the law of nature can be confirmed by no 
statute " (Celsus). *' It is just by the law of nature that 
no one should be enriched through another's disad- 
vantage or injury" (Pomponius). *'It is according to 
nature that he who suffers the inconvenience should en- 
joy the benefit " (Paulus). " According to the law of 
nature all men are equal '* (Ulpian). ** Lapse of time 
cannot cure that of which the origin is vicious " (Paulus). 
** What is ours cannot be transferred to another without 
an act of our own " (Pomponius). *' No one can trans- 
fer a greater right than he himself possesses " (Ulpian). 
** He who can say Yes can also say No " (Ulpian). " He 
is free from blame who knows but cannot prevent" 
(Paulus). "They are not defrauded who know and 
consent " (Ulpian). 

The constant use of such general principles in deter- 
mining the character of specific rules in the various 
branches of the law — though not necessarily improving 
the formal arrangement of the different parts, — tended 
to give a logical consistency and substantial coherence to 
the whole body of jurisprudence. 

3. The Reason of the Law, " Ratio Leg:is."— 
In their efforts to apply the principles of natural justice 
to the actual relations of society, the jurists did not 
openly ignore the binding force of the existing law. 
Nearly all their writings, on the contrary, were expositions 
of the previous Roman law, and a large part of their com- 
mentaries treat of the Praetorian Edict. But they were 
not slow to discover that a law which had grown out of a 
previous condition of things, was not necessarily adapted 
to the present ; and that a rigid application of any given 
rule might result in injustice. It was seen that a strict 
and severe application of a particular law might thwart 
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the Tcrjr purpose for which all law existed. ^^Summum 
jus summa injuria " had been received as an axiom even 
in Cicero's time. Consequently, the jurists sought to har* 
monise law with justice. Without denying the authority 
of the existing law, they believed that its real binding force 
resided, not in its form, but in its rational spirit ; and 
that the ** reason of the law " would be found, if properly 
interpreted, to be consistent with natural equity. They 
thus perceived the principle — ^which must be fundamen- 
tal in all scientific interpretation — ^that the rational intent 
of the law is to promote justice, that the law itself is but 
a means whereby that which is just and equitable may 
be secured. The respect which the jurists thus paid to 
what they called the rafi^ Ugis^ or ra(i(p jurisy led to the 
adoption of certain equitable rules of interpretation. 

(i) In the first place, where there is an apparent op- 
position between the letter and the spirit of the law, the 
spirit of the law must be followed rather than the letter. 
As Julianus says : ''The reason of the law must be fol* 
lowed rather than the strict rule of the law" (D,, i, 
3, 15). This principle was at variance with all mere 
verbal quibbling. Notwithstanding their rigorous method 
of reasoning, the Roman jurists did not tolerate that mode 
of formal and grammatical construction which stops at 
the word and loses sight of the thought Celsus says: 
'' To understand the law we must hold its spirit above 
its letter" (D., i, 3, 17). This principle was also 
opposed to a harsh and severe application of a legal 
rule. In the words of Modestinus : '' The reason of 
the law and the humane principles of equity do not 
permit such a rigid interpretation as will result in bring* 
ing an injury upon those whom the law seeks to benefit " 
(D., 1, 3, as). 

(2) In the second place, when the meaning of a law is 



Digitized by 



Google 



122 OUTLINES OF ROMAIC LAW. 

capable of more than one interpretation, that interpreta- 
tion is to be followed which will result in the least injury. 
We find that this rule was frequently kept in mind by the 
jurists, showing that the very ambiguity of the law was 
made an occasion to further the ends of justice. Gains 
gays: "When in doubt choose the milder meaning'* 
(D., 50, 17, 56). A similar rule is laid down by Celsus: 
" If the law is ambiguous take the sense which is free 
from injury" (D., i, 3, 19). So, too, Marcellus : "In a 
case of doubt it is better to adopt the milder interpreta- 
tion "(D., 50, 17, 192). 

(3) In the third place, when a particular rule of law 
construed by itself would seem to operate unjustly, it 
must be interpreted with reference to other rules of a 
similar character, and even with reference to the spirit of 
the whole law upon the subject in hand. The body of 
the law must be looked at as a whole, and each part must 
be construed with reference to all other parts. Thus an 
earlier rule may be superseded by a later one ; and a 
particular rule may be modified in its application, when 
seen in its relation to all other legislation bearing upon 
the subject. To quote a fragment of Celsus : " It is 
best to judge and interpret in a particular case by 
examining the whole law" (D., i, 3, 24). 

In all these rules there is no open disposition to ignore 
the binding force of the existing law, but rather a desire 
to fulfil its highest and most rational purpose — that is, to 
protect those natural rights which spring from the moral 
constitution of man. 

4. Restrictive and Extensive Interpretation.— 
Certain rules of interpretation were also recognized when 
it became necessary to deal with cases for which the 
written law obviously contained no provisions whatever. 
The deficiency of the Law might grow out of the fact that 
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it was either too broad, or too narrow, to meet exactly the 
case in hand. To supply such defects-— while still respect* 
ing, in theory at least, the authority of the exbting law — 
the jurists adopted certain modes of construction, which 
have been called rettriciive and extensive interpretation. 

(i) Laws which are established to meet the needs of a 
large community must of necessity be general in their 
nature. ^'Laws are made," says IJlpian, ^'not for par* 
ticular, but for general cases *' (D., i, 3, 8). The diffi* 
culty of framing laws so as to cover expressly every case 
that may arise is clearly set forth in the following state- 
ment of Julianus : " Neither statutes nor decrees of the 
senate can be so framed as to comprehend all cases, 
but only those that occur most frequently '* (D., i, 3, 10). 
In the solution of actual cases it often becomes neces- 
sary, therefore, to supply the defects of the law growing 
out of its generality. This might be effected not only 
by interpretation but also by the legislation of the prince. 
As Julianus funher says : ^' Statutes after being enacted 
must be made more definite by interpretation or by an 
imperial constitution" (D., i, 3, 11). It was through 
this restrictive mode of interpretation that the law be- 
came specialized to meet a large number of cases which, 
though not expressly provided for, were yet construed 
as coming under its general provisions. 

(2) Extensive interpretation, on the other hand, is that 
which is used with reference to cases which the letter of 
the law strictly taken would not comprehend at all. By 
studying the intention of the legislator with reference to 
certain cases, it is inferred what his intention would have 
been had it been expressed with reference to certain other 
cases of a similar character. This mode of extending the 
law to meet the case in hand was regarded by Julianus as 
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coming within the province of the magistrate in the 
exercise of jurisdiction. Says this jurist: '*A11 par- 
ticular cases cannot be covered by statutes or senate* 
decrees ; but when their meaning is once shown in a 
given case, the one who exercises jurisdiction may ex* 
tend this meaning to similar cases" (D., i, 3, la). But 
Ulpian regards this process as belonging to the legitimate 
function of interpretation as well as of jurisdiction, as is 
shown in the following passage: *' Whenever a certain 
matter has been sanctioned by law, it is proper, when an 
occasion may arise, to extend the law to other things of a 
similar nature, either by interpretation or by jurisdiction " 

(D., I, 3, 13)- 

By these various methods of interpretation which the 
jurists adopted to construe the law, and which they em- 
ployed to carry out what they believed to be the rational 
purpose of the law, they were enabled to bring Roman 
jurisprudence more and more into harmony with the 
natural law, or, in other words, with the fundamental 
principles of reason and equity. 

5. The Jurists and Indirect Legislation.— To 
appreciate still further the great influence exercised by 
the Roman lawyers in the days of the Empire, we must 
keep in mind the fact that the privileged class of jurists 
were not merely scientific expounders of the law. They 
were, in fact, a body of men who exercised a kind of 
legislative authority. The possession of the jus respon- 
dendtg^'ve to them a position entirely unique in the his- 
tory of jurisprudence. It is evident that their interpreta- 
tion of the law partook of the character of indirect 
legislation; and, consequently, the rational principles 
which they advocated became actually incorporated into 
the body of the positive law. Let us look for a moment 
at the peculiarity of this kind of legislation, and the 
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refonning influence which it exerted upon the substance 
of the law. 

(i) The indirect method of legislation employed by 
those jurists who possessed the jus respondendi may be 
roughly compared to what has been called in modem times 
^'judicial legislation." The function of the judge is 
theoretically confined to declaring and applying the law 
to a given case. But in the very process of construing 
the law to meet the case in hand» the law may become 
specialized or even modified. Supplementary provisions 
thus grow up through judicial administration, which, by 
being enforced in the given case and by being used as 
precedents in similar cases, acquire the character of new 
laws. In certain respects, this bears an analogy to the 
way in which the Roman law became modified by passing 
through the hands of the jurists. But the jurists were 
not judicial magistrates ; and their opinions of the law 
were not restricted to cases actually presented for adjudi- 
cation. Any legal question whatever might be made the 
subject of their discussion, and their opinions upon such 
a question obtained the same authority as though it had 
been declared as law by a legislative body. 

(2) As a result of this process of indirect legislation, 
the substance of the law became not merely adjusted to the 
special relations of society, but imbued with the same 
liberal and equitable spirit as that which inspired the 
jurists themselves. It would, of course, be impossible to 
indicate in this place the many changes which were 
brought about by this means, since nearly every portion 
of the Roman law was reviewed in the juristic writings. 
A few examples taken from the law of status may serve 
to illustrate the general character of these changes. 

It was accepted as a principle of the natural law that 
all men are born free and equaL Ulpian says: "By 
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nature all men are bom free" (D., i, i, 4); and again: 
^ According to the civil law slaves have no legal stand- 
ing ; but according to the natural law all men are equal " 
(D. 50, 17, 32). The belief that slavery was not natural 
to man, but was a civil institution contrary to nature, led 
to certain rules favorable to liberty. While the jurists 
were unable to ignore the laws which recognized the 
existence of slavery, they yet laid down the principle 
that in all cases of doubtful status the presumption 
should be in favor of freedom. Poraponius states the 
rule as follows : " If there be any doubt as to liberty, 
decide in favor of liberty" (D., 50, 17, 20). Paulus 
applies the rule to cases of doubtful manumission: " In a 
doubtful case of manumission, freedom is presumed" 
(D., so, 17, 179). 

Again, a person according to the civil law, was free if 
born of a free woman — that is, a woman who was free at 
the time of the birth. But the jurists extended this rule so 
that a child was considered free, even though the mother 
was a slave at the time of the birth, provided she had been 
free at any moment between conception and birth (D., 
^9 S» 5* 2 — Marcianus), 

So too, the theory of natural equality led the jurists to 
ignore many artificial distinctions among persons which 
had been but partially destroyed by the praetorian 
legislation. The legal rights of women, of sons and 
daughters of mature age, came to be more definitely 
recognized. As a general rule, only those persons that 
were physically or mentally incompetent were regarded 
as legally incapable of acting for themselves ; and even 
these were carefully protected from injustice "benigna 
juris interpretatione." 

Similar examples of this liberal spirit might be given 
from the law of property, of contracts, of wills, and of 
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actions. Such phrases as quasi possession quasi ususfructus^ 
quasi nuUeficiutn^ quasi publiea accusatio^ of which the 
writings of the jurists are full, bear evidence of the extent 
to which, by the use of fictions, the body of the law was 
enlarged and liberalized to meet the demands of public 
utility and equity. 

6. The Jurists and Direct Legislation.— The 
important influence of the jurists is finally shown in 
the direct legislation of the emperors themselves. The 
imperial constitutions as far as they bear upon mat- 
ters of private law evince the same equitable temper 
as that seen in the interpretation of the jurisconsults. 
Even some of the most despotic emperors are noted 
for wise and beneficent legislation. This seeming anom- 
aly is only to be explained by the fact that in mat- 
ters of civil law the emperors were guided by the 
counsels of the jurists. The great favor in which these 
persons, with few exceptions, were held by the princes, 
the official positions with which they were frequently 
honored, and their membership in the imperial council, 
together with the positive statements of Roman writers 
that the emperors often yielded to their advice — indi- 
cate that, for a time at least, the Roman Empire was, 
like France under Philip the Fair, and England under 
Edward I., a government of lawyers. Cervidius Sc«- 
vola reduced to writing the edicts of Marcus Aurelius, 
and was the teacher of Septiraius Severus. Ulpian 
was a member of the council of Alexander Severus. 
The great jurists, Papinian, Julian, Paulus, and Mo- 
destinus, also held important positions in the imperial 
government. 

The most conclusive evidence of the influence of these 
writers upon the constitutions of the emperors is to be 
found in the character of the legislation itself. If we 
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look at these acts we shall find a disposition to found 
the civil law upon the natural rights of men that is in 
striking accord with the philosophical spirit displayed by 
the jurisconsults. A few examples may be given by way 
of illustration. 

(i) In the first place may be noticed the tendency to 
protect the slave from unnatural cruelty on the part oi 
the master. Augustus granted to the prsefect of the city 
jurisdiction over the domestic treatment of slaves^ where- 
by the master was restrained from certain forms of cru- 
elty. Claudius enacted that if a master exposed his sick 
or infirm slave, he forfeited all rights over him ; and if 
he killed the slave the act should be treated as murder. 
Hadrian suppressed the work-houses (ergastuh) in which 
masters sometimes imprisoned their slaves ; and also 
restrained a master from selling his slave as a gladiator 
except for punishment, and then only with a judicial 
sanction. Antoninus Pius declared that a man had no 
more right to kill his own slave than a slave belonging to 
another ; also that on proof of intolerable treatment a 
master should be compelled to sell his slave to a more 
humane master. "Both ordinances" says Gains, ''are 
just ; it is proper that the abuse of a legal right should 
be restrained." (Gains, Inst., i, 53.) 

The most direct illustration that the imperial acts were 
influenced by a theory of natural law, such as inspired 
the jurists, is afforded by the natalibus restitutio — where- 
by a freedman, that is, a man who had once been a slave, 
might by an act of the emperor acquire the status of a 
freeborn person. This was based upon the doctrine that 
all men by nature are bom free — since the freedman in 
this case was restored not to the actual state in which he 
•vas bom, but to his supposed state of original freedom. 

(3) Again, the imperial legislation tended to restrain 
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the great power which the father had hitherto been per- 
mitted to exercise over the son. These provisions were 
in harmony with the general theory which prevailed at 
the time, that all persons possess certain natural rights, 
and that it is the office of the law to protect as far as pos- 
sible such rights. Trajan compelled a father who had 
been guilty of cruelty toward his son to emancipate him ; 
and deprived the father, in such a case, of the right of 
inheriting the son's property acquired since emancipa- 
tion. And Papinian says that the act was made by 
Trajan on the advice of the jurists Neratius and Aristo 
(D.y 37, 12, 5). Passing over other examples which 
might be mentioned, it is to be noticed that Alexander 
Severus treated the power of life and death as obsolete in 
his time ; and limited the father's power to simple cor- 
rection, placing all severe punishment under the jurisdic- 
tion of the public magistrate. The proprietary rights of 
the son also began to be respected under the Empire. 
From the time of Augustus the son was permitted to 
hold as his own whatever he acquired in the military 
service. This was called pecuUum castrense^ and was 
defined by Macer to be " whatever the son received from 
his father or relatives by way of equipment, or whatever 
he himself obtained while in the service" (D., 49, 17, 11). 
(3) Another important feature of the imperial legisla- 
tion was the disposition to extend the rights of citizen- 
ship, and to make these rights, as far as possible, equal. 
However far the Roman Empire may have come short of 
a perfect government, it certainly tended to reduce all its 
subjects — optimates and populares^ Italians and provin- 
cials — ^to a plane of civil equality. Independent, then, of 
its political significance, the gradual extension of Roman 
citizenship was really a movement in the direction of a 
more complete equalization of civil rights, and, conse- 
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quently, of a more equitable administration of justice. 
This movement was carried on by the acts of Augustus, 
Tiberius, Claudius, Nero, and Hadrian, and reached its 
culmination in the celebrated edict of Caracalla, by which 
citizenship was conferred upon all the freebom subjects 
of the Empire. 

Certain writers have attempted to belittle the impor- 
tance of this last act by impeaching the motives of the 
Emperor. But granting all that is claimed, — ^that the 
edict was prompted by the avaricious desire to extend 
the tax upon legacies, — it yet simply imposed a kind 
of burden upon provincials which already rested upon 
citizens. Independent of the motives of the Em- 
peror, it equalized, even though it increased, the pecuni- 
ary burdens resting upon the Roman subjects ; and so 
far as it affected civil rights, it was in the line of previous 
reforms, and was in harmony with the principle of equal- 
ity advocated by the jurists. As a result of the edict of 
Caracalla and certain minor acts which immediately fol- 
lowed, both the rights and the duties of citizenship be- 
longed equally to all the freebom subjects of the Roman 
world. 

If further examples were necessary to illustrate the 
general spirit of the imperial laws, we might cite the acts 
regarding testamentary trusts, which formed a large part 
of the legislation of this period, and which show how the 
natural or moral duties of the trustee were made com- 
pulsory by law, and how the equitable rights of the tes- 
tator, the trustee, and the heir were alike carefully pro- 
tected. But the illustrations already given are sufficient 
to show that a common spirit pervaded the constitutions 
of the emperors and the interpretation of the jurists, and 
that the whole tendency of legal reform during the early 
Empire was toward realizing; those ideas of natural jus- 
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tice iHrhich were derived from broad philosophical con- 
ceptions regarding the essential nature and rational end 
of positive law. 
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PERIOD IV. 

FROM THE ACCESSION OF DIOCLETIAN TO THE FINAL 
CODIFICATION OF THE LAW BY JUSTINIAN. 
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CHAPTER XL 

THX RXORGANIZATION OF THE IMPERIAL SYSTEM. 

With the accession of Diocletian began a series of 
political and social changes which brought about a com- 
plete reorganization of the imperial system, and which 
affected in various ways the character of the Roman law. 
In the earlier Empire, the power of the prince had been 
concealed by a covering of constitutional forms ; in 
the later Empire, the disguises of republicanism were 
thrown off, and the Emperor stood forth as the real 
source of law and justice. In the former period the dis- 
tinctive features of Roman jurisprudence had been de- 
rived from the influence of the classical jurists ; in the 
latter period the law received its liberalizing impulse 
from the influence of the Christian clergy. Since the 
character of the law in this period, as in those that have 
gone before, was impressed with the political and moral 
features of the age, it may be well for us to consider 
briefly the character of the revolution by which the Em- 
pire of Augustus and Hadrian was transformed into the 
Empire of Diocletian and Constantine. 

I. Failure of the Augustan Constitution.— It 
is not necessary to probe very deeply into Roman society 
to And the causes which naturally led to this change. 
Besides the general decay of morality and patriotism, 
whereby the primitive force of the Roman character was 
undermined, the government itself had relapsed into a 
condition of weakness that made it incapable to withstand 
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longer the internal and external dangers threatening the 
state. The early constitution of the Empire had evi- 
dently failed to secure permanently that unity and peace 
whidi it was originally intended to promote. 

In the first place, the imperial office since the time 
of Commodus had lost the dignity which had previously 
attached to it. No regular law of succession had become 
established, and the praetorian guard assumed the right 
of murdering or deposing a distasteful prince, and of 
choosing a successor. The military force with which 
Augustus had sought to support the throne had already 
become the power behind the throne. The early govern- 
ment had doubtless been conducive to the welfare of 
Rome, when vested in a paternal prince like Nerva, or a 
philosophical statesman like Marcus Aurelius ; but from 
the close of the second century it had become degraded 
into the worst form of military despotism. 

Again, the degradation of the central authority was 
accompanied by the dissolution of the provinces. The 
Empire had been held together by the supreme authority 
of the prince. The decline of this power opened the way 
for local insurrections. Almost every provincial governor 
became an aspirant for the imperial throne, or at least 
desired to exercise an independent authority within his 
own domain. Within a single century, it is said, nearly 
a hundred governors might be named who with various 
success raised the standard of revolt. 

Moreover, the decay of the internal organization 
laid the Empire open to the attack of foreign enemies. 
The rivalry of different armies prevented any united and 
successful resistance to these invasions. Asia Minor and 
Greece had already been devastated by the Goths, and 
the eastern frontiers were continually shrinking before 
the encroachments of Persia. 
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On account of the growing weakness of the imperial 
power, the threatened dismemberment of the provinces 
and the increasing incapacity to repel the foreign in- 
vaders, it seemed necessary either to abandon the state 
to its enemies, or to give it a new and more e£5cient 
organization. 

2. The Orientalization of the Empire.— The 
immediate source from which the forms of the new im- 
perialism were derived, can be found in the growing in- 
fluence of Eastern ideas. The new Persian monarchy had 
impressed the Romans with its political and military 
strength. The exalted veneration in which its prince 
was held by the people, the brilliancy of its court, the 
systematic organization of its dependencies, the efficiency 
of its armies, were in striking contrast to the degenerate 
condition into which Rome had fallen. The oriental 
features of government expressed in the forms of the 
Persian monarchy were hence taken as a model upon 
which Diocletian began his reforms. The influence of 
these reforms is seen directly in the new position of the 
Roman emperor and the retinue which became attached 
to his person. 

To exalt the person of the emperor was one of the 
first objects of the reforms of Diocletian. This prince 
assumed the diadem of the East, and the approach to his 
person was rendered difficult by complicated ceremonies. 
Every means was used to prevent any detraction from 
the imperial honor and sanctity. 

The dignity of the emperor was further secured by the 
introduction of a court retinue by Constantine, which was 
also borrowed from the East. The large body of court 
officials who were honored by being brought into im- 
mediate relation to the prince, and by being made the 
agents through whom he exercised the functions of gov- 
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ernment, was organized under several chief officers. 
The Grand Chamberlain {frapositus sacrt cubicult) stood 
nearest to the prince and exercised a supervision over 
the private apartments of the palace. The Chancellor,, 
or Master of Offices {magister officiorum) was the chief 
judicial officer of the court and minister of foreign affairs. 
The Quaestor (quastor sacri palatii) was the organ of the 
emperor in legislation, putting into form and announcing 
the imperial edicts. The Minister of the Treasury 
(comes sacrarum iargitiorutft) controlled the collection 
and disbursement of the public revenue. The Master of 
the Privy Purse {comes ret principis) managed the private 
estate of the emperor. The two Counts of the Domestic 
Troops (comites domesUcorum) commanded the infantry 
and cavalry which formed the body-guard of the emperor^ 
This organization intended to give seclusion and sanctity 
to the emperor, was preserved by the successors of Con- 
stantine, and was in fact the prototype of the royal courts 
of modem times. 

3. Reorganization of the Provinces.— But be- 
yond these changes which related to the person and reti- 
nue of the emperor were others of greater importance 
which affected the whole provincial system. Diocletian 
had associated with himself in the government his com- 
panion in arms, Maximian ; and under the name of 
" Augusti," these two persons had divided between them 
the Eastern and Western provinces. Each Augustus also 
chose an associate under the name of "Caesar." Thus 
all the Roman provinces were grouped into four great 
territorial divisions. This formed the basis of the pro- 
vincial system of Constantine, who not only perfected the 
territorial organization of the Empire, but also separated 
the civil from the military authority, so as to prevent the 
dangers of local insurrection. 
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(i) For purposes of civil administration the whole 
Empire was divided into four great praefectures, each 
under its own governor, called a Prsetorian Praefect, The 
praefecture was divided into dioceses, each under an 
officer called a Vicar. Each diocese was subdivided into 
provinces, under officers variously called Presidents, 
Consulars, Correctors, or Dukes. Within the provinces 
were the cities, each under its own municipal govern- 
ment. A review of this distribution of territory shows 
that there were in all four praefectures, thirteen dioceses 
and one hundred and nineteen provinces. Each governor 
represented in his own domain the imperial authority. 
By the hierarchy of civil officials thus established, the 
government of the Roman territory was reduced to the 
most systematic organization. 

(2) Moreover, an entire separation was made between 
the civil and military power. The old custom whereby 
the provincial governor was also a military commander 
was discontinued. The army received a distinct organi- 
zation under its own officers, and hence a great tempta- 
tion to revolt was taken away from the provincial gov- 
ernors. 

4. The Forms of Legislation.— The centralizing 
policy of the later emperors had a noticeable effect upon 
legislation. Even more than in the previous period was 
the will of the emperor the ultimate source of law. On 
account of the decay of legal science after the time of 
Alexander Severus, the interpretation of the jurists became 
no longer an active source of legislation ; although the 
opinions of certain jurisconsults of the previous period 
were still recognized as binding. The written law under 
the later Empire was restricted therefore to the imperial 
constitutions, and the writings of the classical jurists 
designated in the ** law of citations." 
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(i) The imperial constitutions now became the chief 
source through which the law was extended or modi* 
tied. They were restricted for the most part to the 
"rescripts" and "edictal laws." The former had ref- 
erence to matter of a special character ; while the latter 
applied to matters of general legislation. Nearly all the 
additions which were made to the body of Roman law 
from the time of Diocletian to that of Justinian were 
consequently made through these two forms. 

(2) During this period the emperors designated by 
name the jurists whose writings should be accepted as 
law. Constantine ordered the works of Papinian and the 
" Sentences " of Paulus to be respected by the judge ; and 
his respect for Papinian was so great that he invalidated 
the notes of Paulus and Ulpian upon this writer. About 
a century after this time was passed the famous '' law of 
citations " (Ux de responsis prudentum) by Theodosius II. 
and Valentinian III. By this constitution all the works 
of Papinian, Paulus, Ulpian, Modestinus, and Gaius, and 
these only, were declared to have a legal authority. The 
notes of Paulus and Ulpian upon Papinian were still held 
to be invalid. To fix the relative weight to be attached 
to the accepted jurists, it was declared that a majority of 
those whose opinions were given upon a certain point 
should be decisive ; and that if their opinions were 
equally divided, that of Papinian should be accepted. 
The law of citations continued in force until the time of 
Justinian. 

5. The Character of the Judicature.— The estab- 
lishment of the later form of imperialism involved also 
important changes in the judicisd system. The formu- 
lary system of the Republic was inconsistent with the 
spirit of the new government. The old system not only 
involved the general separation of questions of law and 
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fact, but it admitted a body of non-professional citizens 
to a share in the administration of justice. This system 
had been continued in the early Empire in accordance 
with the general tendency to preserve the constitutional 
forms of the Republic. But the revolution of Diocletian 
and Constantine resulted in bringing the administration 
of justice entirely under the control of the Emperor and 
the officers expressly appointed by him. This is seen 
both in the decay of the formulary system and in the 
duties of iht pedant judices, 

(i) The formulary system was in harmony with the 
old republican idea that the functions of government 
should be exercised by the citizens, or by the magistrates 
chosen by citizens. The praetor, who presided over the 
proceedings in jure, was an officer chosen by the people. 
TYitjudeXy who took charge of the proceedings injudicio^ 
was a man selected from the body of citizens. This 
whole procedure, involving the separation of jus and 
judicium and the exercise of judicial functions on the 
part of private citizens, was overthrown by Diocletian. 
The change not only grew out of the autocratic tendency 
of the new government ; but was in part rendered neces- 
sary by the decay of the public spirit of the citizens, who 
avoided as irksome all share in public duties. Hitherto, 
the magistrate might, in exceptional cases, assume the 
entire control of a case, and thus dispense with the servi- 
ces of a judex. It was by ordering the exclusive use of 
this kind of procedure, which was called '^ extraordi- 
nary," that Diocletian abolished the formulary system, 
which was involved in the " ordinary " method of pro- 
cedure. By a constitution of the emperor all officers 
having jurisdiction were instructed to decide all ques- 
tions — even those of fact, which had previously been 
referred to ^^ judices. Even the yroxA judex was no 
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longer used in the old sense, but was applied to the 
magistrate, who exercised both jus and judiaum. The 
decay of the formulary system through the exclusive use 
of extraordinary procedure placed the whole administra- 
tion of justice under the direct control of the emperor. 

(2) In order to relieve the provincial governors from 
an excess of judicial business Diocletian granted to them 
the right to refer cases of minor importance to subordi- 
nate officers (pedanei judices). This, however, involved 
in no respect the preservation of the formulary system. 
The distinction between jus znA judicium was in no sense 
retained, but the whole case was turned over to subordi- 
nate magistrates. Tht pedanei judices were not judices in 
the old sense of the word, but, according to the opinion 
of Ortolan, permanent magistrates entrusted with the 
special duty of conducting such cases as the governor 
might see fit to refer to them. No other view of the char- 
acter of these officers seems consistent with the auto- 
cratic spirit which permeated the whole imperial system. 

References. The general character of the new imperial system 
is described in Gibbon's " Decline and Fall/* ch. 17. To this may 
be added Ortolan, " Hist, of Roman Law," Eng. trans., §§ 83-95 ; 
Hugo, "Histoire," trad, par Jourdan, §§ 378-383; Rivier, "In- 
troduction Historique," §§ 163-173 ; MarezoU, ** Lehrbuch," §§ 
27-31; WamkOnig, ** Vorschule," S. 135-145; Walter, **Ges- 
chichle," I. §§ 359-423 ; Manso, ** Leben Constantins des Gros- 
sen " ; Burckhardt, *' Die Zeit Constantins des Grossen." 

See also, Abbott, *' Roman Political Institutions," ch. 16; Bury, 
**Later Roman Empire," I., Book I., ch. 4; Krueger (Brissaud), 
•• Histoire," $§32, 33 ; Esmarch, " ROm. Rechtsgeschichte, " §§167- 
172 ; Bruns (Lenel), '* Geschichte und Quellen," §§ 57-62. 
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CHAPTER XII. 

THE RELATION OF CHRISTIANITY TO THE EMPIRE AND TO 
LEGISLATION. 

The principal influence that afifected the substance 
of the Roman law during this period grew out of the 
new relations between Christianity and the Empire. 
The pagan religion, which, from the earliest times, 
formed an essential element of the Roman state, had 
already lost its hold upon the people. On the other 
hand, Christianity had made rapid progress throughout 
the Empire ; and the failure of the last attempt under 
Diocletian to crush the new religion led Constantine to 
adopt measures whereby the Christian worship should 
not only be tolerated, but be taken up into the imperial 
system, and be made to play the part hitherto performed 
by the pagan cultus. The elevation of Christianity to the 
position of a state religion was therefore due not so much 
to the ambition of the Church as to the the policy of the 
Emperor. 

X. Triumph of Christianity.— The steps which fin- 
ally resulted in the incorporation of the Christian religion 
into the Empire may be seen in the indirect support given 
to it by Constantine, and in the more positive legislation 
of his successors. 

The edict of Milan was the beginning of a series of en- 
actments which finally opened the doors of the state to 
the Christian hierarchy. Constantine himself issued addi- 
tional laws more or less favorable to the Church. That the 
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" first Christian Emperor," however, looked upon the new 
religion merely as a serviceable prop to the state is evident, 
not simply from the fact that he tolerated Christianity 
only when he was obliged to accept its triumph as inevi- 
table, but because his attitude toward the contending 
faiths bears the marks of duplicity rather than of unequivo- 
. cable friendship toward the new worship. While pro- 
fessedly favoring Christianity, he also tried to obtain all 
the advantage possible from the surviving relics of pagan- 
ism. He humored the Christians by enjoining the re- 
ligious observance of Sunday ; and reconciled the 
pagans by calling it Dies Solisy or the day of the sun-god, 
and urged them to consult the auguries in proper form. 
He placed his capital under the joint protection of the 
God of the Martyrs and the goddess Fortune. He not 
only called himself the Bishop of bishops, and assumed a 
sort of headship over the Christian clergy, but he also re- 
tained to the last the title of Pontifex maximus^ which 
marked his supremacy over the pagan hierarchy. 

But the irrepressible conflict between the old and the 
new religion rendered the double dealing of Constantine 
difficult for his successors. Julian, indeed, declared 
openly for paganism. But with the legislation of Jovian, 
Valentinian, Gratian, and Theodosius, the heathen wor- 
ship was gradually deprived of its position in the state. 
Its rites were condemned, its property confiscated, its 
temples demolished. With every blow given to paganism 
the Church obtained a new and stronger hold in* the 
body-politic, until at last it was completely installed as 
an essential feature of the imperial government. 

2. Relation of the Church to the State.— The 
precise relation that the Church sustained to the Empire, 
it is difficult clearly to define, since the alliance between 
the two was gradual in its formation and was founded 
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rather upon tacit consent than upon any formal compact. 
The Church was incorporated into the state ; but each 
preserved to a certain extent its independence within its 
own sphere of action. The state maintained its authority 
over all things relating to the political administration. 
The Church, on the other hand, preserved its supremacy 
in all matters of a purely ecclesiastical nature. The 
priest, as a citizen, was amenable to the laws of the Em- 
pire ; while the magistrate, as a Christian, was bound to 
submit to the canons of the Church. 

Considered thus roughly, the boundary between the 
ecclesiastical and political bodies might seem to be clearly 
defined ; but still there were many circumstances that 
would lead the one, in defending its own interests, to en- 
croach upon the jurisdiction, and sometimes even to seek 
the protection, of the other. The clergy sought as far as 
possible to bring the acts of the emperor into conformity 
to the spirit of the Christian religion. The emperor, on 
his part, assumed not only an external authority over the 
Church as a legal corporation, but also frequently exer- 
cised an internal supervision over its controversies, when 
such interference seemed necessary for the general peace 
of the Empire. 

The Church was, in fact, a sort of imperium in imperio^ 
struggling at the same time to merit the protection of the 
state and also te maintain its own independence, but 
obliged to recognize itself as a part of the imperial system 
and subject to the imperial authority. 

3. Immunities and Privileges of the Clergy.— 
The fact that the Church was looked upon as a kind of 
political support to the Empire seemed to justify the 
emperors in bestowing upon the clergy certain rights 
and privileges similar to those hitherto enjoyed by the 
pa(an priests. 
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(i) In the first place they were relieved from those 
public burdens {mumra publico) to which all subjects 
qualified by a certain amount of property were liable. 
This included the exemption from the decurionate in 
municipal towns. They were also discharged from the 
personal services which were due to the state from the 
less opulent classes, such as the duty of keeping in repair 
the public highways and bridges and of entertaining gov- 
ernmental officers and messengers. They were, more* 
over, exempted from certain pecuniary burdens, such as 
the capitation tax, the road tax, the tax upon trades, 
local taxes imposed for the temporary supplies of the 
army, etc. 

(2) The emperors also provided for the endowment of 
the churches and the support of the clergy. Constantine 
not only restored the buildings and. lands confiscated 
during the previous persecutions and transferred to the 
Church certain temples, estates, and public property of 
pagans and heretics, but he also granted to the Church the 
right to receive bequests. The clergy, hitherto depend- 
ent for their support upon the voluntary contributions 
from the Christians, now received a fixed income from 
the church fund derived from the imperial and municipal 
treasuries. 

Immunities and privileges of this kind, though subject 
to many abuses, gave to the clergy a political status 
which not only bound them to the support of the gov- 
ernment, but added to their power and influence in civil 
affairs. 

4* The Judicial Authority of the Clergy.— But 
the most important prerogatives which the clergy re- 
ceived from the state were those connected with the 
exercise of judicial authority. Their jurisdiction was 
partly of an ecclesiastical, and partly of a civil and crimi- 
nil nature. 
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(i) With the growth of the church organization the 
clergy had already assumed an authority necessary for 
the internal government of the Christian body. But this 
authority could not hitherto be enforced except by 
spiritual penalties, and was not of such a character as 
to prevent a person from appealing to the civil tribunal 
for protection against the bishops. The Christian 
emperors, however, passed a series of ordinances which 
prohibited all appeals to lay authority in spiritual and 
ecclesiastical causes. The ecclesiastical courts thus 
obtained an independent jurisdiction in the domain of 
Church doctrine and discipline. 

(2) The jurisdictioh of the clergy was still further 
recognized in certain civil cases. It had been customary 
for the members of the early church, in order to prevent 
the scandal of going before a heathen tribunal, to sub- 
mit to the bishop their disputes, even those of a civil nat- 
ure. But, of course, the judgment of the bishop had 
hitherto possessed no strictly legal sanction, and was 
valid only so far as both parties were in conscience 
bound to submit to it. But Constantine made the sen- 
tence of the bishop legally binding in such cases, when 
the parties had once agreed to submit their cause to 
an ecclesiastical tribunal. 

(3) The clerical courts also obtained a limited criminal 
jurisdiction extending to those cases in which the clergy 
were charged with certain crimes, termed lighter offences 
(femora delicto). But this exemption of the clergy from 
responsibility to the imperial courts did not extend to 
the greater crimes against the state {^gravtora delicto). 

(4) Somewhat connected with the jurisdiction of the 
clergy was the right of " asylum," and the right of " inter- 
cession." The heathen temples, public altars, and the 
statues of the emperors had heretofore been respected as 
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places of refuge, conferring temporary exemption from 
pursuit to debtors and criminals amenable to public 
justice. This sanctity was transferred to the Christian 
houses of worship. It was enacted (A. D. 431) that not 
only the altar, but whatever formed any part of the 
church building, should be an inviolable place of refuge ; 
and it was forbidden on pain of death to forcibly remove 
any person who had fled thither unarmed. 

The right of intercession, moreover, grew out of the pa- 
gan custom whereby the priests were allowed to intercede 
for criminals, prisoners, and unfortunate persons of any 
class who were resting under the penalty of the law. This 
right was given to the Christian clergy to be exercised, as 
the law says, *' for the interests of humanity." 

5. Christianity and Legislation.— Different views 
have been held by legal historians regarding the influence 
of Christianity upon Roman legislation. Those who 
dwell upon the intolerant laws of the Christian em- 
perors with respect to pagans, Jews, and heretics, are led 
to depreciate the beneficent results that flowed from 
the religious revolution. On the other hand, those who 
assume that with the professed conversion of Constantine, 
the spirit of Christian morality was suddenly infused into 
the whole body of Roman institutions, are inclined to ex- 
aggerate the legal reforms of the later Empire. There is, 
moreover, a certain class of apologists who, recognizing 
the great improvements made in the law, during the pre- 
vious period, are disposed to attribute even those im- 
provements, not so much to the influence of pagan phil- 
osophy, as to an unconscious influence which Christian 
ideas exercised upon the minds of the Roman phil- 
osophers and jurists. 

This diversity of opinions is evidently due, on 
the one haud> to the failure to distinguish Chris- 
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tianity as an ethical system from the Church as a 
corporate institution ; and, on the other hand, to the 
failure to give proper credit to paganism for the posses- 
sion of high moral purposes and conceptions. In spite 
of the fact that the Church in some cases set its face 
agsunst civil equality, and the fact that the Roman law 
had already received a liberal temper from the influence 
of Greek philosophy, it cannot be doubted that the pro* 
gress of the law, in general, kept pace with the unfolding 
of ethical ideas in the Roman mind ; and that so far as 
Christianity furnished a system of ethics more just, 
liberal, and humane than that of Stoicism, it brought to 
bear upon the Roman law a moral power superior to that 
which had previously been exerted upon it through the 
writings of the philosophical jurists. 

The changes made in the law under the Christian em- 
perors consisted, partly, in carrying still further the 
liberal reforms begun in the previous periods ; and, 
partly, in introducing modifications which were essen- 
tially new. A few examples must suffice to indicate the 
general character and tendency of legislation under the 
Christian Empire. 

(i) The laws regarding slavery were inspired by a 
humane disposition to respect the inborn rights of the 
slave, to encourage manumission and to break down the 
distinction hitherto existing among freedmen. In the 
first place, the slave was still further protected from the 
cruelty of the master. To poison a slave, to tear his 
body with the nails of wild beasts, and to brand him were 
regarded as equivalent to homicide. Again, the higher 
spirit of the new legislation is shown in the encourage- 
ment given to manumission. Although no general acts 
of enfranchisement were passed, easier methods of manu- 
mission were introduced. A slave could be freed by a 
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letter from his master {per episiolam) by a declaration of 
the master in the presence of witnesses {inter amicos)^ or 
in the presence of the assembled congregation {in ecciesiis). 
Many legal restraints upon manumission were also re- 
moved. The Church encouraged the freeing of slaves, 
and treated the act as the mark of a religious disposition 
on the part of the master. Moreover, the civil condition 
of freedmen was made uniform. Until the time of Jus- 
tinian, there were certain cases of misconduct on the part 
of the slave which prevented him, when manumitted, 
from receiving the full rights of citizenship. But Jus- 
tinian removed these disqualifications and declared that 
full citizenship was involved in the gift of liberty. These 
changes in the law were due, in great part, to the sym- 
pathy between the master and the slave growing out of 
their common ecclesiastical relations, and to the humane 
spirit of Christianity itself. 

(2) Further restrictions were also laid upon the pa- 
ternal power. It is true that the early emperors and the 
jurists had greatly mitigated the severity of the patria 
potestas. Marcian had already declared that "the pa- 
ternal authority should consist in affection and not in 
atrocity" (D., 48, 9, 5). But Christianity made more 
efficient this reforming tendency. Constantine openly 
declared that the father who killed his son should be 
held for murder. Except in the rarest cases, the father 
was forbidden to expose his children, or to sell them into 
slavery. The father could not give away his son by 
adoption except with the son's consent. The proprietaty 
rights, also, which a son acquired in his military earnings 
{pecuUum castrense) were extended by Constantine to 
what was acquired in any public office {pecuUum quad 
castrense). By later legislation, the son possessed the 
right to property coming from other sources {pecuUum 
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OihifUitiUm). By these measures the personal and pro- 
prietary independence of the son after reaching majority 
was almost completely recognized ; and the patriarchal 
idea of the family founded upon the life-long and absolute 
power of the father, gave way to the more modem and 
humane idea of the relation of parent and child. 

(3) The influence of Christianity may also be seen in 
laws regarding marriage and the status of women. Mar- 
riage was transformed from a civil contract to a religious 
sacrament ; and a moral freedom was given to it by the 
abolition of the artificial penalties which the lex Papia 
Poppaa had fixed upon celibacy and childlessness. The 
reverence which Christians paid to the Old Testament 
scriptures led to the adoption of the Jewish restrictions 
upon marriage within certain degrees of consanguinity. 
Marriage was also rescued from certain abuses and cor- 
ruptions, by restraints placed upon divorce and concu- 
binage. There were, however, such inconsistencies in 
the various laws regarding marriage, some being founded 
upon old practices and some upon Christian ideas, that 
Jerome said of them that '^ some were the laws of the 
Caesars and some of Christ." The legal status of women 
was also somewhat affected by the later legislation. 
Women were granted substantially the same rights as 
men in the control of their property ; and they were no 
longer compelled to be subject to tutors. A woman was 
granted the right of guardianship over her children, 
which right had formerly been exercised exclusively by 
men. 

(4) It is difficult to determine how far the reforms in 
the law of succession were due directly to Christianity ; 
but these reforms were evidently made from humane mo- 
tives, and with a desire to recognize to a greater extent 
than her^tojfore th^ natural ties of blood, Both the decay 
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of the paternal power and the greater respect paid to 
woman rendered the descent through a female line 
equally worthy of recognition as descent through a male 
line. Valentinian the Younger placed the children of a 
daughter on an equality with the children of a son. Jus- 
tinian also enacted that the children of a daughter should 
represent their mother in the inheritance as if she were 
technically within the family. But the greatest reform 
occurred with the revolution of the law of succession by 
Justinian, which is recorded in the iiSth and 127th 
Novels. By this change the old orders were done away 
with, and the natural ties of blood substituted as the 
basis for the devolution of property. The first order of 
succession now became the descendants ; the second, the 
ascendants ; the third the collaterals — the male and the 
female lines sharing equally in the inheritance. 

Other examples might be given of the influence of 
Christianity upon the general legislation of Rome, such 
as the care exercised over widows and orphans, the treat- 
ment of prisoners, the protection of benevolent founda- 
tions, the abolition of gladiatorial shows, etc., which ex- 
hibit a spirit of humanity more broad and liberal than 
that which marked any previous period of Roman juris- 
prudence. 

References. — This has been a favorite topic, especially with the 
ecclesiastical historians, who have not always, however, treated the 
subject with the discrimination that it requires. The following 
references may be of service to the student : Ortolan, '* Hist.," § 93 ; 
Zimmcm, ** Gcschichte," § 130; Gibbon, "Decline and Fall," ch. 
so ; Smith's " Dictionary of Christian Antiquities," art. Law^ by 
Sheldon Amos ; Greenwood, " Cathedra Petri," Bk. II.. ch. 7 ; 
Balmes, ''European Civilization," chs. 14-19; Lecky, "European 
Morals," vol. II., pp. i-^ ; Ozanam, "Civilisation in Fifth Cen- 
tury," I., ch. 5 ; Schaflf, "Hist, of the Christian Church," II., ch. 3 ; 
Guericke, "Chnrch History," % 69; Gieseler, "Church History," 
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*• Latin Christianity," Bk. HI., ch. 5; Broglie, ** L'Eglise et P Em- 
pire romaindu IV. « aecle" ; Troplong, "Del* influence du Christian- 
isme sur le droit civil des Romains " ; Meysenburg^ ** De Christianse 
religionis vi ct effectu in jus civile '* ; Rhoer, ** De eifectu religionis 
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which is the chief original authority. 

See also, Muirhead, '* Historical Introduction" Part V., ch. i, 
sect. 75; Bury, "Later Roman Empire," II., Bk. I, chs. i, 2; 
Cuq, "Inst. Jurid.,*' Index, " Christianisme " ; Schmidt, ** Social 
Results of Early Christianity," Bk. III., ch. 5, ** Improvement of 
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CHAPTER Xm. 

THS FINAL CODIFICATION OF THE ROMAN LAW. 

The period extending from Constantine to Justinian 
was preeminently a period of codification. Although 
efforts had previously been made — notably that of Sal- 
vias Julianus — to bring portions of the law into a con- 
densed form, such efforts now became so numerous as to 
form a distinctive feature of the time. The body of 
Roman jurisprudence was no longer inspired by the 
creative and scientific spirit which prevailed during the 
previous period. Few jurists of eminence had appeared 
since the days of Alexander Severus, and on this account 
the great legal authorities belonged to the past. Prac- 
tically the sources of the law were restricted to the five 
great classical jurists already mentioned, and to the con- 
stitutions of the emperors. Upon these all legal decis- 
ions were based. Efforts were now made to bring the 
juristic and statutory law into such a form as to render 
it most serviceable to the courts. These efforts were at 
first directed toward the less unwieldy portions of the 
law, the imperial constitutions ; and as a greater faculty 
for codification was developed, they were extended to the 
writings of the jurists. We may group these compilations 
into three classes: the pre-Justinian codes of the East, 
the Roman codes of the West, and the final codification 
of Justinian. 

z. The Pre-Justinian Codes of the East— Be- 
fore the time of Justinian several efforts were made in 
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the East to collect the scattered fragments of the law. 
Some of these were made by private persons and some 
under the imperial sanction. 

(i) The first compilations were made by Gregorianus 
and HermogenianuSy who probably lived during the reign 
of Constantine. These codes (codex Gregorianus^ codex 
Hermogenianus) contain constitutions of the emperors 
from the time of Septimius Severus to that of Diocletian 
and Maximian. They are usually regarded as having 
been the work of private persons, and consequently not 
possessing any public authority. But very little is 
known of them, either as to their date or the extent 
of their subject-matter, since a few fragments only have 
reached us. 

(2) The Theodosian code {codex Theodosianus) was of 
much greater importance. Taking as a model the codes 
just mentioned, Theodosius II. appointed a commission 
under the direction of Antiochus to collect all the im- 
perial edicts, with many of the rescripts issued since the 
time of Constantine. This collection was published in 
438 A. D. as the law of the Eastern Empire ; and in the 
same year it was received by Valentinian III. and con- 
firmed by the Senate as the law of the West. The code 
was divided into sixteen books, which were subdivided 
into titles and sections. With the exception of the first 
five books, which are imperfectly preserved, the collection 
is still extant in a complete form. The Theodosian code 
possesses great historical importance ; first, because it is 
the chief source of our knowledge of the legislation of 
the early Christian emperors ; and, secondly, because it 
exercised a marked influence upon the West, being made 
the basis of the codification of the Roman law by the 
German conquerors. It is said to have been the original 
intention of Theodosius not only to codify the imperial 
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constitutions, but to compile the writings of the jurists. 
This latter work, however, even if commenced, was never 
completed. 

(3) The first evidence that we have of any compilation 
of the writings of the jurists is found in a collection of 
fragments known as the Frt^menta VatUana, This name 
is given to these fragments because they were discovered 
and edited by Angelo Mai in 1823 from a codtx rescriptus 
in the Vatican library. So far as can be determined, 
they were not arranged according to any general design, 
but seem to have been collected simply as materials pre- 
paratory to some more systematic work. They contain 
excerpts from the writings of Paulus, Ulpian, Papinian, 
and many other jurists. They also contain certain im- 
perial constitutions extending from the time of Marcus 
Aurelius to that of Valentinian I. This collection pos- 
sesses some historical value, as it throws light upon the 
details of certain portions of the law, such as dower and 
usufruct, not to be obtained elsewhere. 

(4) Another work, which is perhaps worthy of note, 
was a collection of juristic writings evidently intended to 
compare the Mosaic and the Roman law. This is gen- 
erally known as collatio Mosaicarum etRomanarum legum. 
So far as it realizes its evident purpose to show that the 
Roman law was derived from the Mosaic law, it is of 
little value. But it has been of service in reconstructing 
certain ancient works, especially the "Sentences" of 
Paulus and the "Rules" of Ulpian. 

2. The Roman Codes in the West.— During the 
fifth century occurred the fall of the Western Roman 
Empire and the erection of the new Germanic kingdoms. 
While the Germans brought with them their own laws 
and customs, the Romans still claimed the right to be 
judged by the laws of the Empire. The respect which 
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the German kings paid to this claim led to the adoption 
of the principle of "personality of the law," whereby 
every person, whether German or Roman, was allowed 
to be judged by his own national laws. Moreover, the 
desire for codification which had shown itself in the East 
now extended to the West, and the barbarian kings not 
only caused their own laws to be reduced to writing, but 
were also induced to compile the Roman laws for the 
benefit of their Roman subjects. 

(i) The first collection of law made after the fall 
of the Roman power in Italy was the Edict of Theodoric 
(Edicium Theodorict). This edict is said to have been 
drawn up by the two eminent Latin writers, Cassiodorus 
and Bdethius. It was published by Theodoric, King of 
the Ostrogoths, in the year 500 A. D. As Theodoric, 
more than any other barbarian king, was desirous to bring 
his own people under Roman influences, this law was 
made binding not only upon the conquered Romans but 
also upon the Ostrogoths themselves. The Gothic cus- 
toms, however, were allowed to remain so far as they did 
not conflict with the provisions of the Edict. Although 
the Roman sources are treated with more freedom in this 
collection than in any other made at this time, the traces 
of its origin are sufficiently evident to show that the law 
was drawn, in great part, from the Theodosian Code and 
the " Sentences " of Paulus. This Edict remained in 
force until the conquest of Italy by Justinian, when it 
was superseded by the body of codified laws drawn up by 
that emperor. 

(2) A similar collection of Roman law was made 
by Alaric II., King of the Visigoths, in 506 A. D. This 
code is known as the Lex Ramana Visigothorum or 
the Breviarium Aiaricianum, It was composed of two 
sets of materials, which were distinguished by the corn- 
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pilers as Leges and ^im^— the former being imperial laws, 
and the latter extracts from the jurists. The chief 
sources from which this compilation was drawn were the 
Theodosian code, a series of new constitutions (fwveUd) 
issued by Theodosius II. and his successors, the ''In- 
stitutes " of Gaius, and the ''Sentences " of Paulus. This 
was the most important of all the codes of the Roman 
law made by the barbarian kings. Its authority extended 
over the southern part of Gaul and nearly the whole of 
Spain. Its influence is seen in the subsequent legislation 
of the Spanish clergy in the Council of Toledo. It 
also possesses important historical value from the fact 
that certain portions of the Roman law are nowhere else 
so well preserved — for example, the first five books of the 
Theodosian code, and the writings of Paulus. Before the 
discovery of the ** Institutes " of Gaius in the beginning 
of the present century, it also furnished to us our chief 
knowledge of that work. 

(3) A less important collection was published by 
Sigismund, king of the Burgundians, about the year 517 
A. D. It is known as the Lex Rotnana Burgundionutn. 
The name Responsa Papiniani^ by which it is sometimes 
called, was incorrectly applied to it by Cujacius, who 
at first mistook it for the responses of Papinian. In the 
preface of this collection is clearly announced the " per- 
sonality of the law,y since it expressly orders that the 
Romans shall be judged by the Roman law. The au- 
thority of this code was very brief. At the fall of the 
Burgundian kingdom (534 A. D.) it gave way to the 
Roman code of Alaric, which became the law for all 
Roman subjects throughout the southern part of Gaul. 

3. The Final Codification by Justinian.— While 
the provinces of the West were becoming the seats of 
the new Germanic kingdoms, and a new set of institutions 
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was springing up through the union of German and 
Roman elements, the Empire of the East was successfully 
withstanding the invasions ; and during the reign of 
Justinian (A. D. 527-565) it even recovered some of its 
ancient splendor. By the notable victories of Belisarius 
and Narses its dominion was extended once more over 
Italy and Africa. But the fame of Justinian rests chiefly 
upon the codification of the Roman law made under his 
direction. The previous collections had been, to a 
great extent, partial and unsatisfactory. Moreover, the 
imperial constitutions, issued since the publication of 
the Theodosian code, had, with few exceptions, been left 
in an uncollected form. But more than this, the great 
body of juristic literature had remained almost un- 
touched by the compilers. Those jurists only whose 
writings had been sanctioned in the '* law of citations " 
had furnished any materials for codification. Justinian, 
therefore, determined to complete the work of Theo- 
dosius, and also to bring into a condensed form the 
works of all the most important jurists of Rome, so far 
as their opinions were applicable to the existing state of 
society. 

(i) The first efforts of Justinian were directed to the 
imperial constitutions, and resulted in the formation of the 
Earlier Code (codex vetus). A commission of ten persons 
was appointed, with instructions to collect into a single 
code the constitutions already embodied in the previous 
codes, together with all the constitutions issued since the 
time of Theodosius. The commission was empowered 
to omit all obsolete matter, to adjust the law to the re- 
quirements of the time, and to divide the whole into 
suitable books and titles. This first edition of the code 
was completed and confirmed by Justinian in the year 
529 A. D. 
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(2) After the publication of the Earlier Code^ Jastin- 
ian, to translate his own words, ^* resolved to make a com* 
plete revision of the whole civil law and of all the Roman 
jurisprudence, by collecting together in a single work the 
scattered volumes of the many jurists." For this pur- 
pose, in 530 A. D., a commission of sixteen persons was 
appointed, under the direction of Tribonian, with in- 
structions to ** choose and correct all that had been writ- 
ten by the jurists whom the emperors had authorized to 
interpret the laws." The commissioners were, therefore, 
not restricted by the Theodosian " law of citations," but 
the whole field of authorized juristic literature lay open 
before them. They were directed to avoid repetitions 
and contradictory statements, to omit what was obsolete, 
and otherwise to adjust the law to the needs of the pres- 
ent. This work was completed in three years, and con- 
firmed in 533 A. D. It was the boast of the commission 
that three million lines had been reduced to one hundred 
and fifty thousand. Extracts were made from the works 
of thirty-nine jurists, chief among whom were Ulpian — 
who furnished more than one third of the whole, — Paulus, 
Papinian, Julianus, Pomponius, Quintus Cctrvidius Scse- 
vola, Gains, and Modestinus. 

The whole work was called the Digest or Pandects 
{Digesta sive Pandectd). It was divided into fifty 
books* which are generally subdivided into titles, 
laws or sections, and paragraphs. The general ar- 
rangement of subjects was not made with reference 
to any strictly logical method, but was probably 
founded upon the traditional order of codification as it 
existed in the Perpetual Edict and the XII. Tables. The 
special order of the titles, according to the theory of the 
German critic Blume, grew out of the method adopted 
by the compilers to facilitate their work. The theory 
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of Blume, which seems to be well supported by the facts 
in the case, may be indicated by the following brief ex- 
tracts from his Essay on this subject. " The compilers 
separated all the writings from which extracts were to be 
made into three parts, and formed themselves into three 
committees * * * When the three committees had 
finished their labors, the present Digest was formed out 
of the three collections of extracts * * * The com- 
mentaries on Sabinus (ad Sabinum), on the Edict {ad 
Edictum), and Papinian's writings, are at the head of these 
three classes. We may accordingly denote these three 
masses respectively by the names Sabinian, Papinian, and 
the Edict. In each of these classes, the several works 
from which extracts are made always follow in regular 
order." 

The Digest, when completed and sanctioned by the 
emperor, was made to supersede all the ancient juristic 
writings, and was also forbidden to be supplemented by 
explanatory notes, lest the original text might be ob- 
scured. 

(3) Since the works already described were hardly 
suited to the purposes of elementary instruction, Justin- 
ian directed Tribonian, with the assistance of Theophilus 
and Dorotheus, to prepare a brief and systematic treatise 
which should contain the elements of the law. This 
work, called the Institutes {Institutiones\ was scarcely 
more than a revision of a similar work written by 
Gains, with such modifications as seemed necessary to 
make it applicable to the time. It consisted of four 
books, subdivided into titles. Though intended merely 
for the use of students, it received the imperial sanction, 
and obtained the force of law at the same time as the 
Digest. 

(4) In the course of the work of codification, many 
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contradictory opinions were discovered in the writings 6f 
the jurists. The more important of these, Which the 
compilers themselves did not wish to adjust, were re- 
ferred to Justinian for his special decision. These de- 
cisions had increased to the number of fifty, and were at 
first published under the name of Quinquaginia Dedsi- 
ones J they were afterward embodied in the revised 
edition of the Code, which was now published. In order 
to bring the old code into harmony with the Digest, and 
to put into a permanent form his own constitutions issued 
up to this time, Justinian ordered a revision of the Earlier 
Code. The new edition of the Code {codex repeiita prm^ 
lectionis) was confirmed in 534 a.d. It contains, besides 
the Fifty Decisions, the most important constitutions 
issued from the time of Hadrian to the year in which 
it was published. 

(5) During the interval which elapsed between the re- 
publication of the Code and the death of Justinian, new 
constitutions were issued which affected the law in many 
particulars. The number of these ordinances was, how- 
ever, very much decreased after the death of Tribonian, 
(S45 A.D.), which fact perhaps indicates the great influ- 
ence which this jurist exercised upon Justinian's legisla- 
tion. The new constitutions {novelUe consHtutiones) were 
collected and published after the death of the Emperor. 
Many of them were originally published in Greek, as the 
language of the people ; but their translation into Latin 
was permitted. The most important part of this collec- 
tion is that which relates to the new law of intestate suc- 
cession, contained in the 118 and 127 Novels. 

4* General Character of the Corpus Juris.— The 
Institutes, the Digest, the Code, and the Novels, comprise 
what is known as the Corpus ^uris — or the Corpus yuris 
CiviliSy as distinguished' from the Corpus yuris Cation^ 
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id. The most diverse opinions have been expressed 
regarding this work of Justinian. Those who look at it 
from a merely logical or critical point of view, of course, 
find much fault with its arrangement and general method. 
By such persons its faults and imperfections are exagger- 
ated, and its adjustment to the existing wants of the 
Empire is regarded as evincing a barbaric disregard for 
the purity of the ancient texts. On the other hand, those 
who look at it from an historical point of view, see in it 
materials from which may be reconstructed the legal his- 
tory of the Roman state. In spite of the freedom which 
may have been taken with the ancient texts, it is still the 
completest record that we have of the legal thought of 
Rome ; and, without it, we would lack the greatest monu- 
ment of the genius of the Roman people. 

The Corpus Juris marks the close of the development 
of the ancient Roman Law — which, from a body of 
customary and technical rules originally adapted to the 
narrow interests of a small aristocratic class, had expanded 
into a universal system of human rights founded upon 
principles of natural equity and adjusted to the needs of 
i, highly developed civilization. Its reforms were, to use 
the language of Legar^, *' a perpetual sacrifice of laW to 
equity, of science to policy or feeling, oijus civile to Jus 
gentium^ of the pride and privileges of Rome to the genius 
of humatity consecrated by the religion of Christ." The 
legislation of Justinian was the end of ancient, and the 
beginning of modern, jurisprudence. ** It was in this 
form,*' as Savigny says, '^ that the Roman law became the 
common law of Europe." 

RefertBces.— Mackenzie, "Roman Law," pp. s^-ag; FUnU 
more, "Introduction to Roman Law/'ch. 4 ; Gibbon, ** Decline and 
Fall," ch. 44 ; Gaizot, " Hi«t. of CiTilixation in Fnmce," Lect xx ; 
**DiGt Antiqq." (Codex Gngmamm» CodMX Thtod^timim^ Brtvi' 
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arum Alaricianum^ Edictum Theodorici^ Corpus yuris CiviUs, 
Codex Juitinianeus, Fandecta, JnstituHones, Novella); Kaufmann's 
Mackeldey, I., pp. 37-^ ; Ortolan, ** Histoiy," Eng. trans., §§ 100- 
III ; DuCaurroy, **Instituts de Justinien/' Preliminaire ; Rivier. 
"Intro. Historique," §§ 176-197; Demangeat, "Droit Romain/' 
I., pp. 104-141 ; Hugo, " Histoire," trad, par Jourdan, II., §§ 384- 
407; Thibaut, "Gesch. und Inst," §§ 86-95; Deurer, "Ge- 
schichte," g§ 87-92 ; Marezoll, " Lehrbuch." §§ 27-36 ; Zimmem, 
Geschichte." §§ 46-49 ; Gravina, " Origines," p. 588, et seq. On the 
arrangement of the Roman codes, see Maine, '*Law and Custom," 
ch. II ; Hammond's Introduction to the American edition of San- 
dar's *' Justinian"; also Blume, "Abhandlung fiber die Ordnung 
der Fragmente in den Pandektentiteln," *' Zeitschrift," IV; On the 
historical significance of the Roman law, see Legar^, *' Origin, His- 
tory, and Influence of Roman Legislation," '* Writings," I. p. 502. 
See also the following : Muirhead, *' Historical Introduction," Part 
v., chs. 2, 3; Moyle, ** Institutiones," Intro, pp. 67-81; Sohm 
(Ledlie), "Institutes," §§17, 18; Roby, *' Introduction," Part I., 
chs. 1-5; Salkowski (Whitfield), "Institutes and History," pp. 
56-73; Goudy, ** Roman Law " (in ** Enc. Brit.," nth ed. , xxiii., 
pp. 569-575); Girard, ** Manuel," pp. 70-82, also, •* Short History," 
ch. 3, sect. 2 ; May, **El^ments," pp. 45-55 ; Petit, " Traite elemen- 
taire," pp. 41-49; Bruns (Lenel), ** Geschichte und Quellen," 
§§70-74; Esmarch, ** R5m. RechUgeschichte," §§178-181; Kipp, 
"Geschichte der Quellen," §§ 25-31. 
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FROM THE CODIFICATION OF THE LAW BY JUS. 
TINIAN TO THE PRESENT TIME. 



Digitized by 



Google 



Digitized by 



Google 



CHAPTER XIV. 

THE ROMAN LAW DURING THE lODDLB AGB& 

Ir we pursued no farther our study of the history of 
the Roman law, we should lose sight of the important in- 
fluence that this body of principles has exercised upon 
modem jurisprudence. The chief significance that this 
system has for the student of to-day is due to the position 
that it holds as an essential and permanent factor of 
European civilization. Its history may, in fact, be re- 
garded as continuous from the time of the XII. Tables — 
or rather from the earliest settlement of the Aryan tribes 
in Italy^to the present. And it is only by tracing its 
fortunes since the days of Justinian that we can fully 
appreciate the large place that it occupies in the legal 
systems of modem times. Indeed, it may be said that, by 
its perpetuity and diffusion among European states, its 
importance as a civilizing agency has been even greater 
in the modem than it was in the ancient world. 

In attempting to review the modem history of the 
Roman law, we must, of course, confine ourselves to the 
merest outlines of the subject. We shall consider, first, 
its preservation during the Middle Ages ; then, the revival 
of its scientific study since the twelfth century ; and, 
finally, the extent to which it has become an integral 
element of modem jurisprudence. In looking at its des- 
tiny in the Middle Ages, we shall find that its influence 
u^as preserved, not only in the Eastern Empire, but also 
in the barbarian kingdoms of the West, in the feudal 
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system, in the mediaeval Empire, and in the Latin Church. 
I. Its Continuance in the Eastern Empire.— 

The Roman Empire, under various names and dynasties, 
continued to exist in the East until the capture of Con- 
stantinople by the Turks in 1453 a.d., or more than nine 
hundred years after the codification of the law by Jus- 
tinian. During this time the Corpus yuris never lost en- 
tirely its influence, although it was not always respected 
with that deference which Justinian had desired. At first, 
its original authority was weakened by numerous trans- 
lations and by new constitutions ; but it recovered, to a 
great extent, its prestige through the works of Basilius, 
the Macedonian, and became recognized as the funda- 
mental element in the Graeco- Roman law. The stages of 
its history in the East may be noticed as follows : 

(i) Soon after the death of Justinian, the Institutes, 
the Digest, and the Code were translated into Greek as 
the more popular language of the East. As these trans- 
lations were more convenient than the Latin text, they 
soon superseded the original law books of Justinian. They 
became the basis of new commentaries ; and this fact, to- 
gether with the fact that new constitutions were continu- 
ally issued by the Eastern emperors, caused the Corpus 
yuris in its Latin form to be received with less and less 
authority. But the legal principles which it contained, 
though clothed in a Greek garb and somewhat modified 
in their application, did not entirely pass away. 

(2) The multiplication of Greek commentaries upon 
the laws of Justinian led in the ninth century to an im- 
portant legal reform, involving a new compilation of the 
law, by which it was brought into closer harmony with the 
original Roman sources. This compilation was begun by 
Basilius, the Macedonian. An abridgment of the Roman 
and Greek laws was first prepared as a text-book* A more 
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complete compilarion was then made, containing selections 
from the Corpus yuris and the later constitutions. This 
work, which was a kind of restoration of the body of Jus- 
tinian's law, was completed by Leo the Philosopher, and 
published (a.d. 887) by him as an authoritative code 
under the name of Basilica, That this code preserves 
in great measure the laws of Justinian is evident from the 
fact that it is regarded by modem writers as affording 
great assistance in the interpretation of the Corpus yuris. 

With the conquest of Constantinople by the Turks 
and the fall of the Eastern Empire, the Koran became 
the chief legal authority. But still the Romano-Greek law 
was not entirely superseded. A policy somewhat akin to 
that of " personality " was adopted by the Turks. The 
Greeks were allowed, in many cases, to retain their own 
courts and laws. As a consequence, the Basilica have 
remained not only under the Turkish rule, but under the 
recent independent government, as an essential element 
of the laws of modem Greece. 

2. Its Preservation in the Barbarian King- 
doms. — Passing to the West, we find that the Roman law 
was subject to more unfavorable influences on account of 
the overthrow of the provincial system and the introduc* 
tion of peoples and institutions foreign to those of Rome. 
But these influences, unfavorable as they may have been, 
were not sufficient to destroy the remains of the civil law. 
The theory once held that all knowledge of the Roman 
law was lost with the fall of the Western Empire only to 
to be restored by the discovery of a manuscript of the 
Corpus yuris at the siege of Amalphi (a.d. 1135), has 
been so thoroughly exploded that it is now scarcely worthy 
of mention. In the noted work of Savigny on the History 
of the Roman Law in the Middle Ages, there is collected 
a mass of facts showing conclusively that the knowledge 
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of the civil law was never lost in Western Europe. We 
have already seen that between the reigns of Theodosios 
and Justinian, the kings of the Visigoths, Ostrogoths, 
and Burgundians permitted their Roman subjects to be 
governed by the Roman law, and framed codes for the 
benefit of these subjects. In other parts of Europe it 
might also be shown that, although there were issued no 
special Roman codes, yet the knowledge and practice of 
this system never died out. The survival of the ancient 
law during the barbarian period is evident from the fol- 
lowing circun^stances : 

(i) In the first place, the relation which generally exists 
between a conquering and a conquered people would lead 
us naturally to conclude that the civilization of Rome 
survived in the new Germanic kingdoms. A superior 
civilization is never utterly destroyed by a conquest. The 
Greek culture, for example, was not overthrown when 
Achaia was subdued by the Romans. On the contrary, 
it was taken up by the conquerors, and its influence be- 
came more extensive than ever before. In the same way 
Carthage, Egypt, and Syria survived in the Roman Em- 
pire. Although the political system of Rome was dis- 
membered by the German invaders, the conquerors did 
not destroy — they rather absorbed the civilization of the 
conquered people; and of that civilization the law was the 
most imperishable element. 

(2) Again, the fact that the Roman municipal system 
was preserved in the West furnishes a presumption that 
the law continued to exist. The organization of the 
cities suffered very little change as the result of the inva- 
sions. The curia and the city magistrates — the duumviri 
and the defensores — still remained as features of the 
municipal government. The Roman provincial govern- 
ors, it is true, disappeared, and their places were occupied 
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by the barbarian kings. But these new princes, as a gen* 
eral rule, assumed those functions only which were of a po- 
litical nature. They required allegiance on the part of the 
Roman population ; but the civil jurisdiction and the con- 
trol of the private relations of the citizen generally 
remained with the curia and the municipal magistrates. 
As a result, the traditions and practice of the Roman 
law were kept alive in the cities. 

(3) The influence of the clergy, moreover, tended to 
perpetuate the principles of the ancient civil law. The 
dignity which was attached to this body of men, their 
superior intelligence, and their close relation with the 
governing powers enabled them to guide in many respects 
the policy of the kings and the forms of legislation. The 
private law of the Romans was always looked upon by 
the clergy with the greatest respect ; and the laws by 
which they themselves were governed, were largely per- 
vaded by Roman principles. The clerical influence, 
therefore, was everywhere directed toward upholding 
the ancient jurisprudence. A respect for the laws of the 
conquered people was thus instilled into the minds of the 
barbarian kings ; and their own customs were reduced 
to a codified form after the pattern of the Roman codes. 
By the peculiar position which they occupied, the clergy 
were, in fact, the mediators between Roman civilization 
and barbarism. 

3. The Roman Law and the Feudal System.— 
As Europe gradually emerged from the barbarism of the 
early mediaeval period, there grew up that peculiar form 
of social organization known as the feudal system. Pre- 
vious to the growth of this system the Romans and the 
Germans had lived side by side, both retaining to a great 
extent the customs of their own ancestors. But during 
the ninth and tenth centuries the line of separation be* 
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tween the two races became less and less distinct. Com- 
mon customs and institutions were developed that gave a 
more uniform character to the social and political system. 
These institutions, indeed, possessed many specific dif- 
ferences in various parts of Europe ; but there were cer- 
tain general features everywhere present. The personal 
relation between lord and vassal, the " double ownership " 
of land involved in the feudal tenure, and the exercise of 
civil jurisdiction by the holders of fiefs were principles 
which in the tenth century prevailed throughout Western 
Europe. 

Historians have been divided as to the origin of this 
peculiar social system. Some have professed to see in it 
nothing but the continuance of German customs. Others 
attempt to trace it exclusively to a Roman source. The 
more comprehensive view seems to be that it was the 
product of a union of Roman and German institutions 
resulting from the fusion of the two races. While it is 
impossible to refer all the essential features of feudalism 
to Roman sources, it is unquestionably true that Roman 
ideas became incorporated into this system, — which fact 
was conducive to the preservation of certain principles of 
the Roman law. One or two facts may be sufficient to 
illustrate this statement. 

(i) The peculiar mode in which the feudal land was 
held and certain incidents connected with this tenure bear 
the marks of a Roman origin. This statement refers not 
merely to the fact pointed out by Sir Francis Palgrave, 
that the land was held on a military condition similar to 
that in which the colonial lands and the lands on the 
frontiers had been held by the Roman veterans ; but to 
the fact that the land was held by a perpetual lease, a 
sort of " double ownership " similar to the Roman emphy- 
teusis. In the Roman law of emphyteusis^ as in the feudal 
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tenures, the superior right of ownership on the part of 
the proprietor coexisted with the inferior right of owner- 
ship on the part of the tenant. In both cases, the right 
of the landlord, as well as that of the tenant, was heredi- 
tary. Moreover, certain specific incidents, such as " es- 
cheat " and " fine upon alienation," were common to both 
systems. Whether the growth of feudal tenures can be 
traced directly to a Roman origin or not, it is yet quite 
certain that some peculiar principles of the Roman law of 
property, which had Survived in Europe after the fall of 
the Empire, came to be applied to the proprietary rela- 
tion existing between the feudal lord and vassal. 

(2) Again, the written remains that we possess of the 
mediaeval feudal law show that it contained considerable 
infusions of Roman law. A compilation of the feudal law, 
made by the consuls of Milan, is extant, and is appended 
to some modem editions of the Corpus yuriSy under 
the name of Consuetudines Feudorum, An examination of 
this collection is sufficient to show that the two bodies of 
law — the Roman and the feudal — are not entirely foreign 
to each other. The terminology, for example, is strikingly 
similar, especially in those parts which relate to servitudes, 
to the division of estates, to the contracts of purchase and 
sale, and of letting and hiring, to pignus and hypothecay 
etc. We also find repeated in the feudal code the well- 
known formula of Ulpian, that " the precepts of the law 
are to live uprightly, to injure no one, and to render to 
every one his due." Moreover, the express statement is 
made that '^ some causes are to be tried by the Roman 
and some by the Lombard laws " (lib. 2, tit. i, ed. Gotho- 
f red us). 

It must not be supposed that the Roman law, 
which became mingled with feudal customs, was 
preserved in all its original purity. It was, of course, 
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modified in many respects, and adjusted to the new rela- 
tions of society ; but still it did not lose entirely the 
marks of its descent. 

4. The Roman Law and the Medieval Empire. 
— Another influence which tended to preserve certain 
principles of the ancient civil law during the Middle 
Ages was due to the survival of the Roman idea of im« 
perialism. The idea of Rome never passed away from 
the minds of men. On the contrary, the imperial notion 
of government to which the people of Europe had be- 
come accustomed under the old Empire continued to hold 
sway over the political life of the West, even after the 
dissolution of the provinces. And, consequently, those 
doctrines of the civil law which were bound up with the 
idea of imperialism were fostered by the new rulers. 

(i) The idea of the Roman Empire exercised a certain 
influence in Europe even during the interval which 
elapsed between the fall of the Western Empire and its 
restoration by Charlemagne. This is shown in the nomi- 
nal submission which the new princes of the West yielded 
to the Eastern emperor. By accepting the titles of " con- 
sul," "patrician," etc. from the sovereign at Constanti- 
nople, the barbarian rulers evinced the respect which they 
still retained for the imperial government. Such facts 
seem to justify the opinion of Professor Bryce, that, 
according to the prevailing belief of the time, the 
Western Empire was not so much destroyed by the 
deposition of Romulus Augustulus, as re-united under 
the common sovereignty of the Eastern emperor. 

Besides, the barbarian kings not only accepted titles 
from the East, but aflFected Roman methods of admin- 
istration in their several governments. It is true that 
they were led to do this, as well by the influence of 
the clergy As from their own reverence for the Em^ 
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pire. Without detailing the causes that brought about 
this result, it is enough to say that the idea of mon* 
archy among the barbarians was continually tending in 
the direction of imperialism. ''So soon as the royal 
authority," says Sir Francis Palgrave, ''became devel- 
oped among any of the barbarians who settled upon 
Roman ground, all the kings took upon themselves, so 
far as they could, to govern according to the Roman 
policy, and agreeable to the maxims prevailing in the 
decline of the Empire, and declared to be imperial 
law." 

(2) The idea of imperialism became a more con- 
scious and efiBcient factor in the organization of society 
through the revival of the Western Empire by Charle- 
magne. Whatever reasons may have existed at the time 
to justify this movement, it was generally believed that 
Charlemagne was the legitimate successor of Constan- 
tine and Augustus. And there is no reason to doubt 
that the Emperor himself shared sincerely in this be- 
lief. With the restoration of the imperial title we see 
attempts made to consolidate and organize the peoples 
of Western Europe under one administration, and in a 
manner similar to that which had existed in former 
times. The Emperor adopted Roman methods, both in 
his central and in his provincial administration. Not- 
withstanding the prevalence of barbarian ideas, we can 
easily see that Charles the Great was moved by a policy 
more broad and elevating than that of a mere Prankish 
king — a policy, indeed, which aimed to restore the 
Roman Empire in fact, as well as in name, and which 
affected the judicial as well as the political system. 
The respect in which the Carlovingian rulers held the 
civil law of the Romans is evident from a capitulary 
of Charles the Bald, which provided "that in all the 
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provinces subject to the Roman law, the delinquent 
must be punished according to that law " ; with the 
further statement of this prince, "that neither he nor 
his predecessors had ever designed to enact any thing 
repugnant to it." 

(3) With the dismemberment of the Frankish Empire, 
the imperial title, after some interruption, passed to the 
German monarch, in whose hands the idea of the mediaeval 
Empire attained its full development. Under the general 
concept of Rome as typifying supreme and universal 
dominion, the rulership of the Christian world was con- 
ceived to be divided between two co-ordinate spheres of 
government — the one temporal and the other spiritual. 
Within the one ruled the Roman Emperor ; within the 
other, the Roman Pontiff. This idea of universal domin- 
ion, comprehending the secular and the spiritual govern- 
ment of the world, was known as the Holy Roman Empire. 
By such an exaltation of the idea of Rome, the Emperor 
and Pontiff alike drew upon the Roman law for legal 
principles upon which to support their respective claims 
to authority. Especially was this true of the German 
emperors, who thought they could definitely trace their 
line of succession to Charlemagne, to Constantine, and to 
Augustus ; and who in support of their power called into 
requisition the principles of the civil law 

5. The Roman Law and the Mediaeval Church. 
—Although the theory of the mediaeval Empire involved 
the co-ordinate union of Church and state, the Church 
herself was not always bound by this theory. She re- 
garded herself in the early period of the Middle Ages as 
independent of the state ; and in the later period, as 
superior to the state. But in all the changes of her policy 
the Western Church never ceased, through the entire 
mediaeval period, to be Roman ; and during this time she 
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never ceased to feel the influence of Roman legislation. 

(i) The close relation of the civil law to the Church 
is seen, at a very early period, in the preservation of 
ecclesiastical provisions established or at least sanctioned 
by the later emperors. The Church was not, of course, 
indebted to the Roman emperors for the articles of her 
faith or discipline. The ecclesiastical organization had 
become quite fully developed before Christianity was 
accepted as the state religion. After this time, however, 
the emperors not only sanctioned the new religion, but 
confirmed by their edicts the laws of the Church relating 
to faith, morals, and discipline ; so that in the course of 
time, as Gosselin says, '' there was hardly a single im* 
portant article of faith or of discipline which was not con- 
firmed by the imperial decrees." The extent to which 
ecclesiastical provisions formed a part of the later legisla- 
tion of Rome is evident from the codes of Theodosius 
and Justinian. It was but natural that these elements of 
the Roman law should survive in the Church after the dis- 
solution of the Empire. 

(2) The devotion of the clergy to the civil law was 
another reason why it retained an influence in the Church. 
Having been accustomed to this system, the clergy con- 
tinued to respect it after the barbarian invasions ; and 
taking advantage of the principle of " personality " they 
chose the Roman code as the system by which they should 
be governed. " It seems to be certain," says Robertson, 
"that ecclesiastics never submitted, during the Middle 
Ages, to the laws contained in the codes of the bar- 
barian nations, but were governed entirely by the Roman 
law." And this author further observes that " when any 
person entered the holy orders, it was usual for him to 
renounce the code of laws to which he had been for- 
merly subject, and to declare that he submitted to the 
Roman law." 
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(3) Again, on account of the attachment of the clergy 
to the forms and principles of the civil law, the in* 
fluence of the law was extended with every encroach- 
ment made by the clergy upon the secular jurisdiction. 
By continually enlarging the authority of the ecclesias- 
tical courts, it was soon in their power, says M. Fleury, 
"'to withdraw almost every person and cause from the 
jurisdiction of the civil magistrate. As they thus ob- 
tained control over new causes, they applied to these 
causes, not the imperfect rules of the barbarians, but 
the more refined principles of the civil law." They 
set their faces against private warfare and trial by 
combat and favored the modes of judicial procedure 
derived from the Roman system. Thus the canon law 
derived large accessions from the civil law as a result 
of the extensive jurisdiction assumed by the ecclesiastical 
courts. 

(4) Furthermore, with the growth of the papacy, the 
entire organization of the Western Church became per- 
vaded with the imperialistic idea of government. The 
papacy may, in many respects, be regarded as an histori- 
cal continuation of the ancient Roman monarchy. 
Hobbes not inaptly characterizes it as " the ghost of the 
old Empire sitting on it3 tomb and ruling in its name." 
The centralization of all authority in one supreme head 
was the idea of government which clung to the Latin 
Church, after the Latin Empire had fallen under the 
weight of the barbarian irruptions. At first this idea 
was attached only to the exercise of authority in matters 
spiritual ; and was thus in harmony with the codrdinate 
supremacy of the German emperors in matters temporal. 
But the rivalry which grew up between the Church and the 
Empire caused the Church to adopt a theory of supreme 
dominion more consistent than that involved in the idea 
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of the mediaeval Empire, viz.: the theory that absolute 
sovereignty cannot be divided. Consequently, the tem- 
poral power was regarded not as codrdinate with, but 
subordinate to, the spiritual power. In carrying out this 
idea the Pope succeeded to the place of the later Roman 
emperor, who had assumed to be the only supreme 
ruler of the Christian world. The methods of admin- 
istration adopted by the papal government were hence, in 
many respects, derived from the old imperial government 
of Rome ; and the principles of the civil law were in this 
way, as well as in others already mentioned, taken up into 
the canon law, becoming an important element in the 
legal system by means of which the ecclesiastical authority 
was maintained throughout Western Europe. 

With reference to the profound influence of the Roman 
law during the mediaeval period, Legar6 very forcibly 
and truthfully says that " one does not very readily con- 
ceive how the history of the human mind in the middle 
ages, can be written without reference to a branch of 
study, which, in its double form of civil and canon law 
did, during that period, more than all others put together, 
to shape and control the opinions of mankind." 
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CHAPTER XV. 

THB RBVIVAL OF THE STUDY OF THE ROMAN LAW 
FROM THE TWELFTH CENTURY. 

The traditions of the civil law which survived in the 
secular and ecclesiastical governments of Western Europe 
from the fifth to the twelfth century were drawn, in 
great part, from the ante- Justinian legislation. This law 
survived because it had already become incorporated into 
the life and practice of the provincials. The Corpus yuris 
itself possessed no positive authority, except perhaps in 
Italy, where it had been introduced when this territory 
was wrested by Justinian from the Ostrogoths. And even 
in Italy, as in other parts of Europe, the contact of Ger- 
man customs and the growth of new institutions tended to 
obscure the knowledge of the Roman law as a scientific 
system. It would perhaps be too much to say that there 
existed during this time no scientific knowledge whatever 
of the law in its codified form. But it is doubtless true 
that such knowledge was exceptional ; and where it did 
exist it was confined almost exclusively to the clergy. 
The civil law which prevailed in Europe from the fifth 
to the twelfth century was, hence, not so much a system 
of scientific jurisprudence, as a body of legal rules in- 
herited from the Empire and preserved in the practice 
of the Romano-Germanic states. 

From the beginning of the twelfth century, however, 
the ancient law acquired a new position and influence in 
the legal systems of Europe. While we may discard the 
story of Amalphi, we cannot lose sight of the new and 
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powerful impulse which was, at this time, given to the 
study of the laws of Justinian. This movement was, in 
fact, a part of the general awakening of the human mind 
which followed the Crusades ; and so important was it 
that the statement of Blackstone is hardly overdrawn, 
when he says that the revival of this study '' established 
in the twelfth century a new Roman empire over most oi 
the states of the continent." 

z. The School of Bologna in Italy. — It was in 
Italy, the home of the Renaissance, that this scientific 
movement had its inception. Even in the eleventh 
century, a magistrate of Bologna had given a public 
course of Islw lectures in that city. But it was not until 
about the year 1120 that the school of Bologna became 
famous as a seat of legal studies. To this place students 
flocked from all parts of Europe to become acquainted 
with the original laws of Justinian. Among the names 
of many legal writers, those of Irnerius, Accursius, and 
Bartolus, may be noticed as marking the progress of legal 
study in Italy. 

Irnerius is properly regarded as the founder of the 
school of Bologna. The method which he adopted in 
the study of the Corpus yuris was followed by his suc- 
cessors ; and, in fact, gave the distinctive character to 
this school for nearly a hundred and fifty years. He was 
accustomed to illustrate the text of Justinian by making 
brief interlinear and marginal notes, called glosses ; and 
this method of annotating the original text gave to him 
and his followers the name of glossators. 

Accursius, who died in 1260, is chiefly known from 
his collection of the glosses of his predecessors. This 
collection is called the Glossa Ordinaria. It contains 
important extracts from the whole Corpus yurisy with 
the annotations of the glossators, supplemented by his 
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own comments. The value of this work has been vari- 
ously estimated. On account of its many contradictions, 
it has often been made the object of ridicule ; and has 
hence tended to bring into discredit the whole school 
which it represents. But Ortolan, with more charity than 
some others claims that the work must have possessed 
great utility, at the time at least when it was written, 
from the assistance and impulse which it gave to the 
new study of the civil law. 

From the school of Bologna the interest in the Roman 
law extended to other parts of Italy. Bartolus, who 
lectured at Pisa, gave a new direction to legal study 
by departing from the method of the glossators. The 
great respect for the traditional gloss began to disappear, 
and more attention was paid to the exposition of the 
principles of the law. Although the independent method 
adopted by the Bartolists led to broader and more 
scientific notions, their excessive subtilty and finely spun 
theories have caused their writings to be well-nigh for- 
gotten. 

With all the defects of the Italian civilians, it is well to 
remember that their earnest labors, extending over a 
period of four hundred years, aroused an interest in the 
study of the Roman law throughout Europe which has 
never ceased to the present day, 

2. Study of the Roman Law in France.— It is 
said that Lanfranc, in the middle of the eleventh cen- 
tury, gave lectures upon the Roman law in Normandy ; 
and that there appeared, about the same time, in the 
south of France, a collection, called Petri exceptiones legum 
Romanorumy and derived from the Institutes, Digest, and 
Code of Justinian. But it was not until after the rise of 
the school of Bologna that the study of Justinian's laws 
began to exercise any general or marked influence upon 
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education in France. The study of the civil law in 
this country may be sketched under three distinct 
phases : its study from the twelfth to the sixteenth cen- 
tury ; its study during the sixteenth and seventeenth 
centuries ; and its study from the eighteenth century to 
the present. 

(i) The first school of the civil law was established at 
Montpelier by Placentinus, whose name is said to be de- 
rived from the fact that he came from the Italian city of 
Placentia. The system which he introduced into France 
was that of the glossators ; but this system was soon sup- 
plemented by broader and more liberal methods. There 
arose a class of civilians who, in their zeal for the Roman 
law, sought to instil its principles into the practice of 
the local courts and into the policy of the French kings. 
Louis IX. ordered the Roman law to be translated into 
French ; and the £tabiissements of this monarch show 
that his own laws were in some cases drawn from Roman 
sources. The extraordinary favor with which the civil law 
was received, and the seeming prejudice which the canon 
law thereby incurred, led Pope Honorius III. to issue the 
decretal Super specula (1220 A.D.), regulating the study of 
the Corpus yuris at Paris, the chief centre of theological 
learning. The purpose of this decretal was not, however, 
as is often supposed, to forbid absolutely the study of the 
civil law, but, as has been pointed out by M. de Ferriere, 
to prevent ecclesiastics from leaving the holy orders and 
betaking themselves to the secular professions of law and 
medicine. There is every reason to believe that the Ro- 
man law continued to be studied during this period, not 
only by civilians as a means of professional advancement, 
but even by ecclesiastics themselves as an aid to the 
interpretation of the canon law. 

(2) From Montpelier and Paris ^^^ study was trans- 
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ferred to other parts of France ; and there sprang up the 
great schools of Bourges, Orleans^ and Toulouse. In 
these seats of learning the law was taught from the texts 
of Justinian ; and legal instruction and investigation were 
marked by a scientific clearness and breadth unknown 
since the days of the Roman jurisconsults. Among the 
great French civilians who flourished during the six- 
teenth and seventeenth centuries, should be mentioned 
Alciat, who gave a polite and liberal character to the 
study of law ; Cujacius, whose influence has been endur- 
ing from the impulse which he gave to the historical 
method of legal study; and Domat, who introduced a 
more systematic and philosophical treatment by attempt- 
ing to set forth the ** civil laws in their natural order." 

(3) Since the eighteenth century the study of the civil 
law has been made auxiliary not only to liberal culture 
but also to the improvement and recasting of the French 
law. Among the jurists of this period, Pothier undoubt- 
edly holds the most distinguished place. By his labors 
and his genius he ''exercised an important influence 
upon the juridical studies and legislation of his country, 
inspiring both the jurist and the legislator with an earnest 
desire to adjust and digest the incongruous laws which 
prevailed at that time." Following in the steps of Po- 
mat, he published his Pandecta yusHniana in navUm ordi- 
nem digesta^ in which the attempt was made to rearrange 
the laws of Justinian in a scientific and logical order. 
This work has received the highest encomiums of jurists ; 
and it was doubtless of great service in preparing the 
way for the formation of the CodeNn^i/on. 

3* Study of the Roman Law in Holland.— In 
the early part of the sixteenth century the low countries 
were subject to Spain, where the study of the civil law 
had not been neglected. As early as 1254, a university 
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had been founded at Salamanca in imitation of the school 
at Bologna. But the rise of legal studies in Holland may 
be traced more directly to the French influence. The 
first impulse in this direction was given by Donellus, a 
French Protestant who had been driven from his native 
country during the religious wars. Under his influence 
the University of Leyden soon became famous as a seat 
of legal learning. Afterward, there sprang up the Dutch 
schools of Utrecht, Harderwyk, Groningen, and Franeker. 
During the sixteenth and seventeenth centuries Holland 
produced many able men who hold a high rank among 
the most distinguished of European civilians. Among 
these may be mentioned the names of Grotius, Vinnius, 
Huber, Voet, Schulting, and Bynkershoek. Two of these 
names at least should not be passed by without a brief 
notice. 

"If Holland had added no other name to the an- 
nals of jurisprudence," says Dr. Irving, "the native 
country of Hugo Grotius must still have commanded our 
respect." The great distinction of this jurist rests not 
simply upon his exposition of the laws of Justinian, but 
upon his application of the principles of the Roman law 
to the relations between sovereign states. Although he 
was preceded by Gentilis and some other writers, his 
claim to be the real founder of the science of interna- 
tional law can never be questioned. His work, " De 
Jure Belli et Pacis," is a remarkable example of the utility 
which can be derived from the study of the civil law, and 
the mode in which its principles may be employed in the 
solution of legal and ethical questions. 

One of the most thorough and critical expounders 
of the Roman law in Holland was Voet, who was a pro- 
fessor at Utrecht and Leyden. There have been few 
civilians whose opinions have been so highly esteemed in 
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every part of Europe ; and in Scotland his authority 
surpassed even that of the ancient jurists. ''With us 
nowadays," says Professor Wilde, in his preliminary 
lecture to the Institutes, " the authority of this whole 
law seems, in Scotland, to be referred to Voet It is not 
the Corpus yuris that is held in estimation ; and the au- 
thority of this Dutchman is now far beyond any authority 
of Paulus or Ulpian, or any decision of a Roman emper- 
or, strengthened by the advice of all the lawyers in his 
states. In short, the commentaries of Voet are made our 
Roman law." 

It must not be supposed that the interest in the civil 
law ceased with the seventeenth century. Its study was 
not, it is true, pursued with great zeal during the 
eighteenth century ; but since the erection of the recent 
kingdom of the Netherlands, the universities of Leyden, 
Utrecht, and Groningen have been placed upon their 
former footing. Two new schools have also been estab- 
lished in Belgium, at Ghent and Li^ge, which have been 
honored by the labors of Warnk6nig, one of the prominent 
civilians of the present century. 

4* Study of Roman Law in Germany. — There 
is no country of modern times in which the study of the 
civil law has been pursued with greater zeal and success 
than in Germany. This study, beginning with the six- 
teenth century, has been continued with increasing inter- 
est until, at present, the German civilians hold the pre- 
eminent authority which hitherto belonged successively 
to the writers of Italy, France, and Holland. The 
writings of the earlier German civilians, though marked 
by great industry and research, were extremely technical 
and prolix, and possess very little interest for the student 
of the present. It is true that a broader appreciation of 
the civil law was awakened by such men as Leibnitz and 
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Thomasius, who looked upon it as an important element 
of liberal culture. But it was not until the time of 
Heineccius (1681-1741) that the German writers may be 
said to have attained a rank among the great civilians of 
Europe. From this time the various writers on the civil 
law may perhaps be grouped into two classes — according 
as they have followed the expository, or the historical, 
method. 

The writings of the eighteenth century were, by way 
of eminence, expository in their character — although 
some works appeared having more or less of an historical 
purpose. The great representative writer of this period 
was Heineccius, whose concise and systematic method 
has gained for him a great reputation as a text-book 
writer. His works were for a long time used in many of 
the principal universities of Europe. Although his most 
important works were devoted to expounding the doc- 
trines of the laws of Justinian, he did not ignore the im- 
portance of uniting the study of history with the exposi- 
tion of the law. His work on " Roman Antiquities " was 
followed by the " History of Roman Jurisprudence " by 
Bach, and by other similar works, and perhaps paved the 
way for the historical school of the present century. 

The recent historical school in Germany grew out 
of a reaction against the extreme idealistic tendencies of 
German philosophy, which sought to deduce the prin- 
ciples of positive law exclusively from ideas of " pure rea- 
son." This attempt to ignore the empirical element in 
law, and to construct a system of jurisprudence with no 
rtference to the principles of historical growth, was op- 
posed by a class of writers by whom the historical method 
was strongly emphasized. The founder of this school 
was Hugo ; its chief representative was Savigny. The 
influence of this school has extended to other countries 
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of Europe ; and its method has been of great service in 
throwing light upon the origin and development of the 
legal systems which prevail throughout the world. 

It would be a mistake, however, to think that all the re- 
cent civilians of Germany have been devoted to the histori- 
cal method. As in the eighteenth century there were excep- 
tions to the expository mode of treatment that generally 
prevailed at that time, so in the present century the his- 
torical method has not been the exclusive method pur- 
sued by legal writers. Eveti Savigny met with a strong 
opponent in Thibaut, who believed that Germany, having 
thrown off the French yoke, should declare itself free 
from every foreign system of law, ancient as well as mod- 
em. The historical method as expounded by Savigny, 
has also at present a prominent antagonist in Ihering, who 
claims that law should be regarded not so much as the 
product of unconscious historical forces, as the result of 
a conscious struggle for the attainment of rights. 

5. Study of the Roman Law in England.— As to 
the extent to which the civil law has been cultivated in 
England, there is by no means a uniform opinion among 
historians. The vulgar belief that the English law sus- 
tains no historical relation to the Roman, has no doubt 
prevented in England the same enthusiasm that has been 
displayed in other parts of Europe. But in spite of this 
lack of interest, due to an inadequate knowledge regard- 
ing the relation of the two systems to each other, it may 
yet be shown that the study has not been entirely 
neglected. Leaving for the present the question as to 
the historical influence of the Roman law upon the sub- 
stance of the English law, a few observations may here 
be made regarding the cultivation of the civil law as a 
scientific study, both in earlier and in later times. 

It is well known that almost immediately after the 
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rise of the school of Bologna, the Italian civilian, Vaca- 
rius, was invited to England by Theobald, Archbishop of 
Canterbury, to deliver lectures at Oxford. These lectures 
were very popular ; and Vacarius wrote an epitome of 
the Digest and Code for the use of his students. The 
similarity of the civil and the canon law led to the idea 
that the former, as well as the latter, was an instrument 
of papal dominion, and prompted Stephen to forbid its 
further study. This interdict was only temporary in its 
effect, and the laws of Justinian continued to be studied 
as a part of a liberal education. The subsequent kings 
encouraged the study in the universities ; and " every 
one that affected learning," says Arthur Duck, ''both 
civil and ecclesiastical persons, eagerly pursued the study 
of the civil law as the high road to rewards and prefer- 
ments." This author, after enumerating the civilians 
who are known to have taught in England, says : '^ It is 
plain that the study of the civil law has flourished in 
the kingdom from the reign of King Stephen ; that our 
kings have ever had it in their royal protection, and since 
the reign of Henry VIII. have allowed an annual salary 
for the maintenance of the royal professors of the civil 
law, who were before supported by contributions from 
their auditors." And Professor Bryce also says that 
^ th^re is abundant evidence that the study of the Roman 
law was regularly pursued down to the sixteenth century." 
Toward the close of this century the interest languished, 
and it was not until the succeeding century that the study 
was again pursued as a branch of legal science. 

From the seventeenth century the study of the civil 
law in England has been pursued with considerable 
success, although, it must be confessed, with not the 
same zeal as that shown by the continental jurists. Only 
the more intelligent and liberal scholars and jurists 
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idave been able to see the utility to be derived from its 
pursuit Certain scholars, like Duck, Zouch, Taylor, 
Irving, and Phillimore, have been devoted to its study, 
and have acquired a European reputation ; and certain 
jurists, like Selden, Hale, Holt, and Mansfield, have 
been well versed in its principles. And there are not 
wanting more recent names — for example, those of 
Maine, Hunter, Holland, Clark, Amos, Buckler, Goudy, 
Greenidge, Mackenzie, Moyle, Muirhead, Poste, Roby, 
and Strachan-Davidson — to show that the study of the 
civil law is still pursued with interest and with profitable 
results. 

References.— Mackenzie, *• Roman Law," pp. 33-43 ; Tom- 
kins and Jencken, ** Modern Roman Law," Intr.; Bryce, "Academi- 
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CHAPTER XVI. 

THE ROMAN ELEMENT IN MODERN JURISPRUDENCE. 

Ws are now prepared to consider the extent to which 
the principles of the Roman law have become a part of 
the substance of modem jurisprudence. The continued 
practice of this system, to a greater or less extent, after 
the fall of the Latin Empire, and the scientific interest 
shown in its study since the twelfth century, are facts 
which would naturally lead us to believe that it must have 
exercised an important influence upon the spirit of mod- 
em law. On examination it will be found that, as a 
result of the historical and scientific tendencies already 
described, the general legal principles which control the 
administration of justice throughout the courts of Chris- 
tendom to-day, are essentially the same as those em- 
bodied in the code of Justinian. These principles 
have, of course, been applied in modem times to a wide 
range of social, industrial, and commercial facts which 
did not exist in the Roman Empire ; but it is no less true 
that the general doctrines expressed in the various 
branches of the ancient civil law still influence, either 
consciously or unconsciously, nearly every modem 
tribunal. 

It must be observed that the reception of the Roman 
law in modem times has been due not so much to any 
positive state authority as to the essential superiority of 
the law itself. As Puchta says : " It was not through 
any external power, but by the force of scientific convic- 
tion, that the Roman law, just like the philosophy of the 
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Greeks iind the masterpieces of the ancient world, found 
an entrance into modem life." This fact is also expressed 
in a maxim which prevails upon the Continent : " Servo- 
tur ubique jus Ramanum nan ratione imperii^ sed radams 
imperio*' 

1. The Modern Civil Law on the Continent— 
We may illustrate the influence of the Roman law upon 
the substance of modem jurisprudence by first referring 
briefly to the ^ modem civil law." This term is usually 
applied to that part of the Roman system which has been 
preserved in the municipal laws of modem continental 
states. Although the term ought, perhaps, to be extended 
so as to apply to the whole body of principles derived 
from Roman jurisprudence wherever they may be found, 
we shall lose nothing by employing it in the ordinary 
sense, provided we bear in mind that the reception of 
these principles is by no means confined to the municipal, 
or national, laws of continental Europe. So well recog- 
nized is the fact that the states of the continent have de- 
rived the main part of their jurisprudence from the civil 
law of Rome, that they are often called the '' civil-law 
countries," as opposed to the *' common-law countries," 
that is England and her congeners, which are supposed 
to have an independent system of jurispradence. The re- 
ception of the Roman law on the Continent may be illus- 
trated by a few statements regarding the civil law in Italy, 
Spain, France, and Germany. 

(i) In Italy, the Corpus yuris has never ceased, since 
the days of Justinian, to form an integral element of the 
legal system of the country. With the union of Italy to 
the Eastern Empire, the Roman code obtained full au- 
thority in all the courts. With the conquest of the coun- 
try by the Lombards, and afterward by Charlemagne, a 
portion of the peninsula still remained under the Eastern 



Digitized by 



Google 



t^ OUTLINES OF ROMAN LAW. 

authority ; and even in that part which became subject 
to the invaders, the Roman people were not deprived of 
their national laws. With the gradual amalgamation of 
the Romans and the Germans, the laws of these peoples 
became fused into a common body of legal cus- 
toms. The clergy, by their great influence, emphasized 
the importance of the ancient jurisprudence, and sue* 
ceeded in giving to the Roman element a predominant 
importance throughout the peninsula. More than all 
else, the veneration which the Corpus yuris acquired by 
the revival of its scientific study, caused it to be ac- 
cepted by the courts as the chief authority in legal 
decisions. And this influential position it has in 
general retained until the present time. The authority 
of the Corpus yuris may, of course, be superseded by 
legislative enactments, or be modified by well-established 
customs ; but where it is not thus superseded or modi- 
fied, it is by presumption the law of the kingdom. 

(2) In Spain, as we have already seen, the law 
rests historically upon the ante-Justinian legislation 
embodied in the code of Alaric IL, together with the 
German customs brought into the country by the Visi- 
goths. The almost unlimited influence of the clergy dur- 
ing the formation of the Yisigothic state, secured the 
continuance of the Roman law, in spite of the efforts of 
some Gothic princes to abolish it The conquest of the 
Saracens, indeed, imposed the Koran upon Spain for the 
time being; but the recovery of the peninsula by the 
Christians reestablished the Gothic law with all its Roinan 
ingredients. The revival of the scientific study of the 
law had the same general effect in Spain as elsewhere, 
although its influence may not have been so marked. 
The Corpus yuris was respected as a body of auxiliary 
lawy to be quoted, but not to supersede established cus* 
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toms. It is doubtless true that the external authority of 
the laws of Justinian did not have as much weight 
in the Spanish courts as in those of some other countries ; 
but an examination of the substance of the Spanish law 
is sufficient to convince any one who is acquainted with 
the Roman code that it is in fact largely derived from 
Roman sources. Among certain Spanish writers — for 
example, Asso and Manuel — it is the fashion to ignore 
this indebtedness. In the Institutes of the Spanish law, 
however, compiled by the writers just mentioned, not 
only are the survivals of the Roman law most apparent 
and striking, but the explicit statement is more than once 
madei that certain rules are derived from the laws of 
Rome. ** The truth is," says Mr. Johnston, the translator 
of Asso and Manuel's Institutes, " that almost every civil- 
ized European nation which may wish to assume credit for 
the originality and perfection of the principles of its 
jurisprudence, proclaims its plagiary in the very promulga- 
tion of those principles ; and it appears something like 
an act of imbecile ingratitude to wish to diminish the 
debt, more or less, due to their great prototype, Rome. 
To no nation more than Spain does this charge attach 
for the disavowal of this obligation." But still certain 
legal writers of Spain — such as Castro, Alvarez, and 
Palacios — openly avow the Roman or civil law to be 
a part of the common law of the country. 

The various compilations of the Spanish law have 
tended to reduce to a permanent form whatever Roman 
elements it may have hitherto contained. As early as 
1255, the " Fuero Real " was issued by Alfonzo the Wise. 
This prince also collected the ** Partidas," a code which 
was not, however, put into force until about 1348. A signifi- 
cant remark is made by Alvarez, in reviewing the history of 
Ihe royal laws of Spain, to the effect that the ^' Partidas " 
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were "composed in great measure of the laws of the 
Roman codes, and of chapters from the canonical law." 
These collections formed the basis of the later codes — the 
" Recopilacion," published in 1567 under Philip II, and 
the "Novisima Recopilacion," issued in 1805 under 
Charles IV. 

(3) In France, influences of a similar kind have been 
at work to make the Roman law a constituent part of the 
national jurisprudence. In early times these influences 
were stronger in the south than in the north of France, 
which gave rise to the distinction between the country of 
the written law {pays de droit icrii) and the country of 
the customary law {pays de coutume). The proximity of 
Southern France to Italy, its larger number of Roman 
municipalities, its occupation by the Visigoths and Bur- 
gundians among whom Roman codes had been pub- 
lished, and, later, the ardor shown in the revived study 
of the law at Montpelier and Toulouse, are facts sufficient 
to explain the preponderance of the Roman law in the 
south. But its influence was by no means unfelt in the 
north. Charlemagne had republished the code of Alaric 
II., and both he and his successors recognized the prin- 
ciple of " personality." And in later times the Roman 
law came to be treated as common law by some cities, as 
Metz, Toul, and Thionville, and also by certain provinces, 
as Auvergne, Bourbon, and Berry. 

The growth of the French monarchy had a tendency 
to unite the north and the south under a common admin- 
istration of justice, and to give a more extended influence 
to the laws of Justinian. This movement was greatly 
aided by the civil lawyers (legistes\ who used their supe- 
rior knowledge not only to repress the anarchy of the 
feudal system, but to build up a uniform system of juris- 
prudence throughout the kingdom. By their admission 



Digitized by 



Google 



THE ROMAN ELEMENT. I97 

to the baronial courts and the Parlement of Paris, they 
introduced the principles of the civil law into all the 
tribunals of France. The authority thus given to these 
principles is evident from the statements of Pierre de 
Fontaine and Beaumanoir, to the effect that the Roman 
law was in their time considered as common law in default 
of well-established customs to the contrary. 

With the decline of barbarism and feudal customs, and 
the more complete organization of the judicature, to- 
gether with the increasing influence of the Ugistes^ the 
civil law became by far the most important element in the 
laws of France. The " Code Napoleon," in which these 
laws are brought into a codified form, is, hence, in great 
part, a republication of the laws of Justinian, as they have 
in the process of time become adjusted to the needs of 
the French nation. 

(4) In Germany, we find a state of things which, in 
early times, was entirely different from that existing in 
other parts of the continent ; but which, in later times, 
was quite similar to that already described in France. 
Since the Romans gained no permanent foothold beyond 
the Rhine, this country was affected by scarcely any 
Latin influence before the fall of the Empire. The 
people, unmixed with foreign blood, retained the primi* 
tive customs of their ancestors. Even the principle of 
"personality," which in other countries favored the con- 
tinuance of the Roman law, enabled the Saxons who 
were brought within the empire of Charlemagne to cling 
to their old traditions. While, therefore, the Goths, the 
Burgundians, and the Franks, who had sought new homes 
across the Rhine, were brought under the Romanizing in- 
fluences of the south, the Germans who remained in their 
original seats developed a customary law of their own. 
This body of customs was in the thirteenth century com- 
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piled in the " Saxon Mirror " {Sacksen Spi€gei\ and later 
in the " Swabian Mirror " (Schwaben Spieget)^ which codes 
represent an important historical element in the local 
jurisprudence of the modern German states. 

But causes similar to those existing in other parts of 
Europe gave to the civil law a marked influence upon the 
general laws of the Empire. The growth of the monarchy, 
the influence of the clergy upon the civil power, but es- 
pecially the conquest of Italy and the revival of the im- 
perial title, together with the prevailing theory that the 
German Empire was merely a continuation of the Roman 
— led to the introduction of the civil law as a support to 
the royal power. This gave a new importance to the 
civil lawyers who had received their legal education in 
Italy. These persons espoused the cause of the em- 
peror as against the feudal nobility, and the alliance 
thus formed gave to the Corptts yuris a predominant au- 
thority in the imperial courts. The subsequent cultiva- 
tion of the law in the German universities, and the new 
organization of the judicial system, by which the civilians 
were given a place in the administration of justice, opened 
the way completely to the influx of Roman ideas. The 
civil law, so far as it was applicable in judicial cases, be- 
came incorporated as a part of the imperial law ; and the 
later codification of the law in Prussia, as well as in Aus- 
tria, while professing to supersede the Roman law, has, 
in fact, given to the body of the civil law already received 
by the courts, a permanent legislative sanction. Besides 
those portions which have thus become embodied in the 
German law through judicial and legislative sanctions, 
the Corpus yuris itself has still, with few exceptions, a 
subsidiary authority in the courts, having a binding force 
in default of contrary statute or custom. 

2. The Roman Element in the English Law, 
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-^That the laws of Continental Europe are grounded upon 
the Roman law is a fact everywhere recognized. As we 
approach, however, the question as to its influence upon 
the English law, we come upon controverted ground. 
The theory was for a long time held, and still prevails to 
a certain extent, '^ that the development of the English 
law has been entirely uninfluenced by the Roman, and 
that it should be regarded as merely the natural indigenous 
product of the English soil." In opposition to this view, 
certain jurists, such as Selden, Hale, and Lord Holt, have 
for a long time recognized the fact that many portions of 
the English law have been drawn from Roman sources ; 
and, more recently, certain legal historians, such as 
Spence and Finlason, have earnestly advocated the opin- 
ion that the great body of the English law, notwithstand- 
ing its own distinctive features, is indebted to the Roman 
more largely than is generally supposed. While there 
can be no doubt regarding the Roman influence upon 
the ecclesiastical, the chancery, and the admiralty laws, 
the theory is gaining ground that even the early common 
law was based upon, or at least greatly influenced by, 
Roman ideas. This influence was not, of course, due 
so much to any formal sanction, as to causes which were 
indirect and often unconscious in their operation. 

To estimate the full extent to which the laws of Rome 
have passed into England, it would be necessary to con- 
sider their early introduction into Britain by the Roman 
occupation ; their continuance after the Saxon migra- 
tions and the Norman Conquest; their incorporation into 
the early common law, as shown by the early text-book 
writers ; and their influence upon the other branches of 
English jurisprudence. It will be impossible for us here 
to follow out this line of argument ; but those who pursue 
such an investigation, uninfluenced by a national bias, will 
be drawn doubtless to the following conclusions : 



Digitized by 



Google 



200 OUTLINES OF ROMAN LAW. 

(i) The Roman law was firmly implanted in Britain 
while that island was yet a province of the Empire. The 
Roman rule continued in that country for nearly four 
hundred years, during which time justice was adminis- 
tered by Papinian, and also, as Selden thinks, by Paulus 
and Ulpian. That the island was not reduced merely for 
a military purpose is evident, not only from the general 
policy, expressed in the words of Seneca, that " where 
the Roman conquers, he also inhabits," but also from the 
specific testimony of such writers as Tacitus and William 
of Malmesbury. Without going into the details of this 
question, it must suffice to say that all the evidences de- 
rived from the extent of the Roman occupation ; the 
thorough organization of the provincial system ; the in- 
troduction of Roman and Italian colonists ; the large 
number of Roman municipalities ; the extension of civil 
rights to all the free inhabitants of the province by the 
general edict of Caracalla ; the administration of justice 
by eminent Roman jurists, and the introduction into the 
Roman code of opinions delivered in Britain — combine 
to show that the Roman law prevailed in England during 
this period. 

(2) The Roman law was not abolished by the Anglo- 
Saxon invasions and the Norman Conquest. The notion 
that it was so abolished is due to mistaken views regard- 
ing the effect of the withdrawal of the Roman legions, and 
regarding the coexistence of the early Saxon and Roman 
institutions, as well as to an inadequate knowledge of 
the survivals of the older law during this period. It 
is true that the Saxons became the dominant people 
and the Roman law lost much of its influence. But it 
must be remembered that the cities still remained, and 
the Roman law continued to be administered in them, 
even after the Saxons introduced their barbarous customs, 
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During this period the influence of the clergy, here as 
elsewhere, was always in favor of the civilized law of 
the Empire. These persons aided in the administration 
of justice in the Saxon courts ; and it was under their 
influence, Bede tells us, that the Saxon customs were 
codified in imitation of the Roman codes. Mr. Spence 
has collected a large number of legal principles current 
in England at this time which can be explained only on 
the theory of their Roman origin. 

The Norman Conquest, moreover, did not entirely de- 
stroy the Roman influence. Regarding the body of law, 
known as the Leges Henrici primi^ the only important 
collection referred to this period, Mr. Finlason says it 
" is composed of equal portions of Roman law and Saxon 
law, and is an obvious endeavor to engraft the former 
upon the latter, or rather to unite a Roman system with 
Saxon institutions." It may be safely asserted that at 
no time from the organization of Britain as a Roman 
province to the end of the Anglo-Norman period did 
the Roman law cease to form a certain element of the 
legal institutions of England. 

(3) The actual incorporation of the Roman law into 
the substance of the English common law is shown from 
the works of the early text-book writers. The revival of 
the scientific study of the civil law under Vacarius and 
his successors resulted — notwithstanding the opposition 
sometimes shown to the new studies — in the desire to 
reduce the prevailing customs to a systematic form. 
These customs comprised Roman as well as Saxon and 
Norman elements, as is evident from the writings of 
Glanville, Bracton, and the author known as Fleta. Of 
these writings the work of Bracton is the great monu- 
ment of the early common law. It is called De Legibus et 
Consuetudinibus Ang/ia^ and the author says in his preface 
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that he is expounding the law actually in force in the 
English courts. An exhaustive analysis of this work by 
a recent German writer, Gtiterbock, shows that the Eng- 
lish common law relating to persons, to property, to con- 
tracts, and to procedure is governed by principles and 
rules, and even expressed in phraseology, to a great ex- 
tent, identical with those found in the laws of Justinian. 
And Mr. Spence, whose thorough knowledge of both the 
English and the Roman law is unquestioned, says : " My 
own observation would lead me to say that there is 
scarcely a principle of law incorporated in the treatise of 
Bracton that has survived to our own time, which may 
not be traced to the Roman law." 

(4) The influence of the Roman law in England is 
still more clearly seen in other branches of the national 
jurisprudence. It is seen in the ecclesiastical law, in 
which a great variety of Roman principles regarding 
the administration of estates passed into England. It is 
also seen in the chancery law, in which Roman doctrines 
were employed by the English chancellor in the construc- 
tion of the law relating to uses and trusts, the right of 
redemption in mortgages, the extent of liability in cases 
of Ignorance and fraud, etc. It is, moreover, seen in the 
commercial law, in which the general principles relating 
to contracts which had been developed by the Roman 
praetors and jurists became absorbed into the English 
law — ^notably under the judicial reforms of Lord Mans- 
field. 

Speaking generally, it may be said that, with the 
exception of certain provisions relating chiefly to the law 
of real property, the most important principles of the 
English law, not established by direct legislation, may be 
traced either directly or remotely to the laws of Rome. 
There is a strange fascination which seems to lead some 



Digitized by 



Google 



THE ROMAN ELEMENT. 203 

authors to attempt to ground the great principlei^ of 
English jurisprudence — and especially those that arc 
derived from the common law — upon the barbarous cus- 
toms of the Anglo*Saxons. This spirit is well rebuked 
by Mr. Goldsmith, an eminent English writer on Equity. 
"It is scarcely possible," says this jurist, "to suppose 
that any well-read lawyer, captivated as he may be with 
the notion of Saxon liberty, can proceed far in the study 
of either system without perceiving a striking analogy 
between the civil law of Rome and the common law of 
England, not only as to their maxims and principles, and 
their technical phraseology, but also their method of 
practice, showing how early, and to what extent, one sys- 
tem became the instructor and guide of the other. To 
some minds there is a black-letter witchcraft in the 
expression * Anglo-Saxon liberty,' * ancient constitution,' 
and the like, whilst the chances are that, in furnishing an 
example, they may not unfrequently fall into the whim- 
sical position of seizing upon some relique of Roman 
jurisprudence, to prove the perfection and justice of their 
own." 

3. The Roman Law and the Modem Canon 
Law. — ^Besides the municipal laws of different countries, 
the laws of the Church, which have formed an important 
part of modern European jurisprudence, have also taken 
up and perpetuated the principles of Roman jurispru* 
dence. By the term " canon law " is meant " the body 
of rules and regulations which were primarily established 
by the Christian Church and enforced by ecclesiastical 
authority, but which in the course of time became ex- 
tended to many matters purely civil, and were recognized 
and sanctioned by the tribunals of the state." We have 
already seen how the early Church became related to 
the Roman Empire ; how the clergy acquired jurisdiction 
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in civil as well as in ecclesiastical matters ; and how the 
imperial system of law furnished a repository of legal 
principles from which the Church derived many rules 
applicable to those cases which came under its jurisdic- 
tion. By these means the Church has aided in preserv- 
ing the Roman law to modem times. 

The modern stage of the canon law may be said to 
date from the formation of the Corpus J^uris Canoniciy 
which was a direct result of the revival of the study of 
civil law in Italy. It is difficult to indicate in a few 
words the precise relation of the civil to the canon law. 
But a brief reference to the form, the substance, and the 
authority of the latter code will serve to show that it has 
been a sort of counterpart or reflection of the laws of 
Justinian, and has aided in extending their influence in 
modern Europe. 

(i) The form of the Corpus yuris Canoniciy as regards 
not only its name but its arrangement, was fashioned 
after that of the Corpus yuris Civilis, In imitation of 
the Digest, the Code, and the Novels, the main body of 
the canon law has taken the form of three distinct com- 
pilations. 

The first part is the *' Decree " of Gratian (Decreium 
Graiianiy A. D. 1140), which was published by Gratian, 
a Benedictine monk of Bologna ; and was based upon 
all the previous legislation of the Church, contained in 
the acts of councils, decrees of popes, and previous com- 
pilations. 

The second part consists of the " Decretals," including 
the "Five Decretals" of Gregory IX. (Quingue Libri 
Decretalium Gregorii Nont\ A. D. 1234), which is said 
to have been issued on account of the light thrown 
upon the previous law by the study of Justinian's works ; 
the " Sixth Decretal " {Uber Stxtus Decretalium, A. D. 
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1294), prepared by order of Boniface VIII.; and the 
" Clementine Constitutions " (dementis Papa Constitu- 
HoneSy A. D. 1313), issued by Clement V., and sometimes 
called the "Seventh Decretal." 

The third part consists of the " Extravagantes," in- 
cluding those issued by John XXII. {Extravaganfes 
yohannis XXI I. y A. D. 1340), and others issued from 
the time of Urban VI. to that of Sixtus IV. {Extrava- 
gantes ComtnuneSy compiled A. D. 1483). 

The formal relation of this body of law to the codifica- 
tion of Justinian is well expressed in a statement often 
quoted from the work of Arthur Duck, on the " Use and 
Authority of the Civil Law " : " The Roman pontiffs ef- 
fected that in the Church which Justinian effected in the 
Roman Empire. They caused Gratian's Decree to be pub- 
lished in imitation of the Pandects ; the Decretals in imita- 
tion of the Code ; the Clementine Constitutions and the 
Extravagantes in imitation of the Novels ; and to com- 
plete the work, Paul IV. ordered Launcellot to prepare 
Institutes, which were published at Rome under Gregory 
XIII., and added to the Corpus Juris Canonici*' 

(2) As regards the substance of the canon law, there is, 
of course, much that deals with matters peculiar to Church 
doctrine and discipline, to the functions of the clergy, etc., 
which bear few marks of the ancient secular law. But^there 
are yet many examples which indicatethesurvival of Roman 
legislation in the Church. In opening the body of the 
canon law, we first notice the preliminary statements of 
the " Decree " which define the general principles and 
sources of the law, and which reproduce, in many respects, 
the phraseology of the Digest More striking examples 
are seen in the various titles of the " Decretals," which, 
for instance, relate to the elements of procedure, as resti- 
tutio in integruniy litis cantestatiOy presumptions, exceptions ; 
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to the diflferent kinds of contracts, ^.'& commodaium^ deposit, 
purchase and sale, letting and hiring, exchange ; to modes 
of acquiring property, as prescription, donations, testa- 
ments ; to dower, and donation between husband and 
wife, etc. And the rules and principles which are found 
in the various branches of the law are largely identical 
with those found in the corresponding branches of the 
civil law. 

In many cases, it is true that the principles of the canon 
law are modified to meet the advanced ideas of the Church 
regarding morality and justice. For instance, the laws 
relating to marriage and divorce are more closely linked 
with the religious idea of the family than was the case in 
the laws of the Empire. So, too, the principle of good 
faith {bona fides) on the part of the possessor, when this is 
made the condition of a good prescriptive title, is more 
strongly emphasized in the canon than in the civil law. 
But, in spite of such changes, it is clearly evident that the 
laws of Justinian have been woven into the fabric of the 
canon law. and in that form have obtained the sanction 
of the Church. 

(3) So far as the ancient law has been taken up into the 
Corpus yuris Canonici^ it has been kept alive through the 
influence and authority which the canon law itself has 
obtained in different countries. The peculiar position of 
the Latin Church in the growth of modern states has 
served to bring this code into close connection with the 
national laws of Europe. As long as the papal supremacy 
was recognized, the canon law possessed an unlimited 
authority in the Church, and formed, in great part, the 
basis of the ecclesiastical law in every country. And even 
after the decline of the papal power, it generally retained 
the force of subsidiary law in Protestant states. In Scot- 
land and Germany it has not only exercised a great in- 
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fluence upon the common law, but its authority is openly 
acknowledged when not opposed by the established law 
or customs of the land. In France, though it is accepted 
only so far as it has received the formal sanction of the 
state, it has yet contributed much to the ecclesiastical and 
secular jurisprudence. Even in England, where the op- 
position to it has been most marked, it has retained, in 
connection with the civil law, an authority in the ecclesi- 
astical, the admiralty, the military courts, and the courts 
of the two universities. On account of the peculiar jurisdic- 
tion of the ecclesiastical courts in England, a considerable 
portion of the law relating to marriage, divorce, inherit- 
ance, and wardship has been derived from the principles 
of the canon law, which in many cases, as has been said, 
can be traced to the ancient civil law. 

In addition to this, it may be remarked, in passing, that 
the administration of the estates of deceased persons, 
which formerly characterized the English diocesan courts, 
indicates the origin of the distinct surrogate jurisdiction 
that prevails in the United States ; and thereby suggests 
an important point of contact between the Roman canon 
law and American jurisprudence. 

4. The Roman Law and Modern International 
Law. — Not only has the Roman law been preserved in 
the municipal and ecclesiastical jurisprudence of modem 
Europe ; it has also exercised a marked influence on the 
growth of that body of rules by which the states of Europe 
are bound together in one moral commonwealth. Inter- 
national law is by way of eminence a product of the last 
three hundred years. The Greek states, it is true, recog- 
nized certain mutual obligations in times of peace and 
war ; and the Romans observed certain forms in declaring 
war, which were expressed in their jus feciiUe. During 
the Middle Ages, also, the papacy sometimes exercised a 
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sort of international authority ; and certain rules govern* 
ing international trade were also embodied in maritime 
codeSy such as the Cansulato del Mare and the laws of 
Oleron, of Wisbuy, and of the Hanseatic towns. But still 
the fact remains that international law has obtained a 
definite scientific form only since the time of Hugo 
Grotius. The introduction of Roman ideas into the 
writings of this great publicist and of his successors, and 
consequently their influence upon certain general prin- 
ciples of international law, are facts that might be illus- 
trated in many ways. A few examples only of this in- 
fluence can be noticed here. 

(i) The most fundamental point of contact between 
Roman and modern international law is to be found in 
the idea of natural law embodied in the jtis gentium. 
The jus gentium was not, it is true, conceived by the 
Romans as applying to the relations between independent 
states. It was, nevertheless, so interpreted by the early 
publicists of modem times ; and the extension of the 
meaning of the Itvm^ Jus gentium^ led, in fact, to the most 
important and beneficent results. It came to be regarded, 
not simply as a law common to all states, nor even as a 
natural law universally binding upon individuals, — ^the 
earlier and later ideas of the Romans, — ^but as a universal 
law morally binding upon all nations inter se. While 
Grotius rejected Ulpian's definition of the jus naturale^ 
he accepted the idea of natural law expressed in the 
later jus gentium of the Romans, as a body of principles 
based upon the common reason of mankind. It was 
therefore possible for him to extend the equitable prin- 
ciples already developed in the Roman jus gentium to 
the relations existing between sovereign states. States 
were looked upon as moral persons — subjects of the 
natural law, and as equal to each other in their moral 
rights and obligations. 
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(2) The contact between Roman and international 
jurisprudence may be seen more specifically in the law 
relating to national dominion. Mr. Maine has clearly 
shown how the application of the Roman law of owner- 
ship {dominium) was favored by the association of political 
sovereignty with territory. The old mediaeval idea that 
a king was merely the chief of his tribe, or people, was 
gradually superseded by the idea that he was the owner 
of the soil occupied by his people. Hence it became 
possible to look upon the sovereigns of Europe as " a 
group of Roman proprietors." Their respective rights 
over their own lands, and their territorial relations to 
each other, could be justly determined upon principles 
derived from the Roman law of dominium^ or ownership. 
The influence of these principles is seen in the definition 
of those things common to all mankind {res communes) ; 
in the founding of the right of discovery upon the law of 
" occupation " ; and in the determining of other modes 
of territorial acquisition, as voluntary transfer {tradiiio) 
and long possession {prtzscripHo), 

(3) Furthermore, the law relating to treaties is, to a 
great extent, founded upon principles derived from the 
Roman law of contracts. As states are moral persons, 
the obligations which they establish by mutual agreement 
are binding in so far as a recession from the agreement 
would be injurious to either party. The Roman law of 
contract was largely derived from the jus gentium^ and 
was liberally interpreted according to the principles of 
natural equity. It thus furnished a broad basis for the 
law relating to those obligations which grow out of 
national agreements. Qrotius not only founds the con- 
ventional obligations between states upon the law of con- 
tract, but shows, in a manner similar to that pursued by 
the Roman jurists, how specific obligations are affected 



Digitized by 



Google 



mo OOTIKES OF kOMAN LAW. 

by damages wrongfully done, and by other accessory 

facts. 

The connection between the two systems might, fur- 
ther, be indicated by selecting other examples from the 
work of Grotius, and by pointing out the influence of 
Grotius upon more recent publicists, and also by showing 
how the scientific principles of Grotius and his successors 
have been taken up into the concrete body of rules actually 
binding between civilized nations. Such examples, how- 
ever, would but furnish additional evidence that modem 
international law cannot be adequately understood with- 
out some reference to the Roman sources from which it 
is in great measure derived. In the words of Mr. Maine : 
" If International Law be not studied historically — if we 
fail to comprehend, first, the influence of certain theories 
of the Roman jurisconsults on the mind of Hugo Gro- 
tius, and, next, the influence of the great book of Grotius 
on International Jurisprudence — we lose at once all 
chance of comprehending that body of rules which alone 
protects the European commonwealth from anarchy." 

5. Spread of the Roman Law by Colonization.—- 
One of the most important movements of modem history 
has been the spread of European civilization by the es- 
tablishment of colonies. It is but natural to suppose that 
such a movement would result in transferring to other 
lands the ideas and institutions already existing in Euro- 
pean states. Making all due allowance for the changes 
which a legal system must undergo in being adjusted to 
the customs of a foreign people, it is yet true that the 
laws of European colonies are, in great part, the laws of 
Europe. The administration of justice in these territories 
has generally been conducted by European officials, and 
according to the forms of European jurisprudence. Even 
when native courts and customs have been recognized, 
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the judicial decisions have been subject to review by the 
tribunals of the mother country. Hence, if we examine 
the laws of those countries which have sustained, or which 
still sustain, a colonial relation to Europe, we shall find 
that wherever European power has extended, there have 
been diffused the principles which modem jurisprudence 
has derived from Rome. While a large number of co- 
lonial states have passed from the state of dependence to 
that of independence, the laws established by the mother 
country have, to a greater or less extent, remained in force 
as a part of the customary law. Important traces of the 
Roman law may, therefore, be found in the colonial states 
of Spain, Holland, France, and even of England. 

(i) The very extensive discoveries made by Spain in 
the West Indies, in Mexico and South America, although 
prompted by the spirit of commercial enterprise, were 
accompanied by a policy which required the permanent 
possession and organization of the conquered countries. 
The supreme authority over all the colonies was vested in 
a general council {cofisejo de Indias) residing at Madrid. 
The local authority was exercised by viceroys [pirreyes)^ 
and justice was administered by local tribunals {audien- 
c£as\ from whose decision there was an appeal to the 
general council. Under such an administration, the Span- 
ish laws were transported to the newly discovered coun- 
tries. With the throwing off of the Spanish yoke and the 
formation of independent states, the civil law of Spain 
with its Roman ingredients remained as an important 
element of the national jurisprudence. 

(2) The principal colonial settlements of the Dutch 
were made in India, Java, and Japan. By repeated suc- 
cesses over the Portuguese, the Dutch held for a time 
the control of the commerce of the East. The exclusive 
commercial spirit which inspired them did not, however, 
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require such an extensive occupation of the inland terri- 
tory as that to which the Spaniards, by their desire to 
possess the mining districts, had been driven in America. 
But still the Dutch organized local governments, and 
their laws became introduced into the East, the most im- 
portant example of this being the Dutch laws of Ceylon, 
which contained a large Roman element. 

(3) Although France took some part in the East Indian 
trade, her colonies were principally confined to America, 
where she took possession of the countries bordering on 
the St. Lawrence and the Mississippi. These countries 
were organized under French rule, and justice was ad- 
ministered in accordance with the laws of the mother 
country. When her possessions on the St. Lawrence were 
wrested from her by the English, a deposit of French civil 
law remained in the customary law of Lower Canada. A 
similar result took place in Louisiana when the territory 
of the Mississippi was purchased by the United States. 
The code of Louisiana, in which the customary law of 
this State was compiled in 1824, is regarded by many as 
the most faithful and systematic compendium of the 
modern civil law. This code is certainly a remarkable 
monument of the influence of Roman institutions in the 
New World. 

(4) England must, of course, be regarded as the most 
important colonizing country of recent times. If we 
accepted the old view which assumes the absolute inde- 
pendence of the laws of England from those of Rome, 
we might despair of finding in her colonies any deposit 
of Roman law. But the result of the recent investiga- 
tions to which we have referred as establishing the his- 
torical connection between the Roman jurisprudence and 
the various branches of the English law, would lead us to 
believe that the laws of the United States, as well as of 
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the colonial countries still under the British rule, have a 
genetic relation to the legal system developed by the 
Roman prsetors and jurisconsults. The colonies in 
America adopted, at the outset, the English common law, 
which has remained a fundamental element of American 
jurisprudence. The portion of the common law, how- 
ever, which relates to real property and which is the 
most distinctive feature of the English law, has been 
greatly affected by the prejudice existing in this country 
against feudal ideas ; and there has consequently been a 
tendency to assimilate the law of real property to that of 
personal property, which is more strictly in harmony with 
the principles derived from the ancient jurists. The 
English commercial law, moreover, which possesses 
large infusions of Roman law, and the principles devel- 
oped in the English chancery and ecclesiastical courts; 
have been, in great measure, taken up by the various 
tribunals in this country. 

More direct remains of the civil law may be found in 
those colonies which the English have obtained from 
other countries. These remains may be seen not only 
in the province of lower Canada, to which we have 
already referred, but in other countries as well. Chan- 
cellor Kent says : " The Roman law was blended with 
that of the Dutch and carried into their Asiatic posses- 
sions ; and when the island of Ceylon passed into the 
hands of the English, justice was directed to be admin- 
istered according to the former system of laws in the 
Dutch courts ; and Van Leeuwen*s commentaries of the 
Roman Dutch law were translated into English in 1820 
expressly for the benefit of the English judiciary in the 
country." So, too, when the island of Trinidad passed 
from Spain to the English, a translation of Asso and 
Manuel's Institutes was published to facilitate an 
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acquaintance with the Spanish civil law which remained 
in force after the English occupation of the island. 

These illustrations must suffice to indicate the impor- 
tant place that the principles of the Roman law now hold 
in the various systems of jarisprudence throughout the 
civilized world. In speaking of the modern influence of 
the Roman law, Chancellor Kent says : " With most of 
the European nations, and in the new states of Spanish 
America, and in one of the United States, it constitutes 
the principal basis of their unwritten or common law. 
It exerts a very considerable influence upon our own 
municipal law, and particularly on those branches of it 
which are of equity and admiralty jurisdiction, or fall 
within the cognizance of the surrogate or consistorial 
courts. * * * It is now taught and obeyed not only 
in France, Spain, Germany, Holland, and Scotland, but 
in the islands of the Indian Ocean, and on the banks 
of the Mississippi and St. Lawrence. So true it seems 
are the words of d'Aguesseau, that ' the grand destinies 
of Rome are not yet accomplished ; she reigns through- 
out the world by her reason, after having ceased to reign 
by her authority.*" 
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CHAPTER XVII. 

FUNDAMENTAL CONCEPTS AND DIVISIONS OF THE LAW. 

Having completed our review of the history of the 
Roman law, we proceed to consider the substance of the 
law itself, as it existed at the time of Justinian. And as 
we do this, we should keep in mind the fact, which has 
been emphasized by our historical review, that we are 
dealing with a body of legal truth that forms the common 
basis of nearly all the modem systems of positive law. 
While we are professedly studying the laws of ancient 
Rome, we are in fact studying certain general doctrines, 
which, to a greater or less extent, pervade the laws of all 
civilized countries. It is, of course, true that some pecul- 
iar features of the Roman law have passed away with the 
decay of the social institutions upon which they were 
founded, as, for instance, those that relate to slavery. It 
is also true that certain features have been modified to 
meet the new and more complex relations of modem life. 
But so far as modem jurisprudence moves in harmony 
with the rational purpose of all law, it cannot depart from 
those broad and essential truths which received a clear 
and scientific form in the writings of the Roman Jurists, 
and which have been preserved in the Corpus yuris, 

1. Justice and Law. — The scientific character of 
the Roman law is seen, not so much in its formal arrange^ 
ment, as in the fact that it is founded upon certain prin- 
ciples which are conceived to be ultimate in their nature 
and universal in their application. All law, when lookefS 
at from a rational point of view, must rest in justice. 

819 
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This principle was regarded by the Romans as an es- 
sential element in the njoral nature of man. In the words 
of Ulpian : " Justitia est constans et perpetua voluntas 
jus suum cuique tribuendi.*' Being a moral quality, it 
depends, like every other moral quality, upon an intel- 
ligent conformity to the nature of things. By means of 
this broad conception of justice, the jurists grounded law 
directly upon the moral nature of man, and remotely upon 
the moral order of the universe. Law was not only based 
upon a moral principle ; it was also conceived to be a 
means for the attainment of a moral end. As a science, 
it discriminates between the just and the unjust. " Juris- 
prudentia est justi atque injusti scientia " (D. i, i, lo, 2). 
As an art, it aims to bring about that which is right and 
equitable. " Jus est ars boni et aequi " (D. i, i, i) 

In thus connecting law so closely with morality, it 
need not be supposed that the jurists confused these two 
ideas, and regarded the purpose of the law to be the 
moral improvement of the individual. It may not create 
in the subject a truly moral respect for the rights of 
others. It must itself, however, be prompted by a con- 
stant and perpetual disposition to render to every one his 
right. Law in its truest sense has thus a permanent 
moral character and purpose of its own, independent of 
the character and motives of the subjects to whom 
it may be addressed. It is, as Cicero says, "right 
reason conformable to nature, whose commands urge 
us to duty, and whose prohibitions restrain us from 
evil. Whether it enjoins or forbids, the good re- 
spect its injunctions and the wicked treat them with 
indifference. It is not one thing at Rome, and another 
at Athens ; one thing to>day, and another to-mor- 
row ; but in all times and nations, this universal law must 
forever reign, eternal and imperishable" ("De Rep.," 3, 
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22). By thus perceiving in law an ethical principle, the 
Romans were able to construct their jurisprudence upon a 
rational, instead of a merely empirical basis. 

2. Natural and Positive Law.— When the law is 
considered in the broad ethical sense just indicated, it is 
called natural law, or the law which the natural reason 
has constituted for all men {Jus naturahy ox jus gentium 
in the later sense) ; in opposition to the civil or positive 
law, or that law which derives its special binding force 
from the authority of any particular state {Jus civile). 
But the great body of positive law is, in theory, drawn 
from the sphere of natural law. In other words, the rules 
of natural justice, m accordance with which every one is 
bound to respect the rights of others, are transformed 
into civil laws by the state's affixing to them a compulsory 
sanction. In this way the natural law furnishes the un- 
derlying basis of positive law. It is true that a portion 
of the civil law seems to be of an arbitrary character and 
does not rest upon uniform principles, as, for example, 
the forms of marriage, and the number of witnesses to a 
testament. Such provisions may vary in different states. 
But the essential portions of the law are yet derived from 
the natural precepts of justice, and are for the most part 
recognized by the common reason of mankind. 

In spite of the ambiguity which sometimes attaches to 
the Xtxxxijus naturcUe^ the proper distinction between natu- 
ral and positive law is clearly indicated in the writings 
of the Roman jurists. This distinction depends, not so 
much upon the content of the law, as upon the authority 
by which it is enforced. All those rules of conduct 
which are universally binding upon men and are sanc- 
tioned by the dictates of right reason belong to the do- 
main of natural law. On the other hand, the rules of 
conduct which are prescribed and enforced by the sov- 
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ereign power of the state belong to the domain of positive 
law. But while natural law and positive law are entirely 
distinct from each other as regards their respective sane- 
tions, the jurists believed that they should be entirely har- 
monious with each other as regards their subject-matter. 

3. Written and Unwritten Law«— Having reached 
the conception of positive law, as a body of rules founded 
upon natural justice and sanctioned by the state authority, 
we may next consider the modes in which this sanction is 
expressed. What are the sources from which the law 
derives its positive character ? 

The most obvious manner in which the positive law is 
sanctioned, is through the express enactment of a legisla- 
tive body, or of a person having legislative authority. 
Such law is called written law, because its provisions are 
explicitly set forth, and are generally reduced to a writ- 
ten form. But its distinctive character does not depend 
upon the mere fact that it is written. It depends rather 
upon the fact that it derives its binding force from the 
expressed will of the state. This will may be expressed 
not only directly by the supreme power of the state, but 
also indirectly by subordinate authorities upon whom the 
legislative function has been conferred. For example : 
in the early Roman empire, laws might be instituted by 
the popular assemblies, by the Senate, by the praetor, by 
the privileged jurists, as well as by the emperor himself. 

But all law does not, according to the Roman concep- 
tion, depend for its sanction upon the express enactment 
of a legislative body or person. It is sometimes recog- 
nized as binding even though it has not been formally 
promulgated as law. Such law is said to be constituted 
by custom — that is, such usage as indicates the tacit con- 
sent of the community. It was known at Rome as un- 
written law {Jus ex nonscripto^ or jus moribus constiiutum). 
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Regarding this kind of law, Ulpian says : " Diuturna 
consuetudo pro jure et lege in his quae non ex scripto 
descendunt, observari solet" (D. i, 3, 33). Whatever has 
existed for a long period of time, and is in harmony with 
the moral judgment of the community, is regarded as 
having the force of law, and the judicial authority is 
bound to recognize it as such, even though it has never 
been expressed in a legal enactment. It was also a 
maxim of the Romans, that not only can laws be estab- 
lished by custom ; they can also be abrogated by custom 
— ^that is, by contrary usage. 

It is unnecessary to consider here the objections raised 
by some modem jurists, such as Austin, to this view of 
customary, or unwritten, law. It is enough for our present 
purpose to say that this was the conception of the 
Roman jurists regarding the origin of a portion of the 
positive law, and a conception which has been adopted 
by the majority of modem civilians. 

4. Public and Private Lavir.— Besides the above 
distinction between the written and the unwritten law, 
founded upon their sources, or the methods in which they 
were sanctioned ; the positive law was also divided with 
reference to its subject-matter into public and private. 
The former was defined to be that which pertains to the 
Roman state ; the latter, that which pertains to the inter* 
ests of individuals. 

More specifically, the public law includes all those 
regulations which have reference to the organization and 
administration of the government — whether in its re- 
ligious or political character. The public law may 
hence be divided into the sacred law {jus sacrum)^ and 
the non-sacred law {jus non sacrum)— iht former being 
concerned with matters relating to the public worship, such 
as the appointment of priests and the regulation of the 
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sacrifices ; the latter dealing with the duties of civil magis- 
trates, the preservation of public order, and the rights 
and duties of persons in their relations to the state. 

The private law, on the other hand, comprises all 
those provisions which determine the rights and duties of 
persons with reference to each other, as the right of prop- 
erty, of contract, of personal security, of obtaining redress 
in case of injury. 

5. The Law as to Persons, Things, and 
Actions. — The most important division of the Roman 
law, and that which formed the basis of its logical treat- 
ment, had reference to the character of the rights secured 
by the state to the subject. Every legal right, when con- 
sidered in its fullest and most complete sense — as a cer- 
tain degree of liberty sanctioned by law — ^may be said to 
involve three distinct elements, viz. : first, a certain de- 
gree of legal capacity on the part of the subject by whom 
it is exercised ; secondly, a certain degree of legal control 
over the object with reference to which it is exercised ; 
and, thirdly, a certain degree of legal authority involved 
in the sanction, or remedy, by which its validity is in- 
sured. Although a general legal right cannot be regarded 
as complete without all these elements, it may yet be re- 
solved into subordinate specific rights according as it is 
viewed with reference to its subject, its object, or its 
sanction. This furnished the basis upon which the whole 
treatment of the private law was separated by the Roman 
jurists into the law pertaining to persons, to things, and 
to actions. 

(i) Rights may thus be considered, in the first place, 
with reference to the person, or subject, by whom they 
are exercised. Thus we may speak of the right of a free- 
man, the right of a citizen, the right of a father and of a 
son, the right of a husband and of a wife, the right of a 
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guardian and of a ward. These rights, relating to persons 
as such, which refer to the extent of capacity that the law 
recognizes on the part of the subject (and which may be 
called subjective rights), are treated in the law pertaining 
to persons— 3/W ad personasjus personarutn, 

(2) Rights may also be viewed with reference to the 
thing, or object, in respect to which they are exercised. 
Thus we may speak of the right of ownership, the right 
to the use and to the fruits of a thing, the right to sell a 
thing pledged, the right to a specific performance based 
upon a contract, the right to compensation for private 
injuries. These rights, relating to things as such, which 
refer to the extent of legal control that the law permits to 
be exercised over the object (and which may be called 
objective rights), are treated in the law pertaining to things 
—jus cut reSyjus rerum. 

(3) Rights may finally be considered with reference to 
the action, or remedy, by which they are enforced. Thus 
we may speak of the right of real action, the right of per- 
sonal action, the right of injunction, the right of appeal. 
These rights, relating to actions as such, which refer to 
the extent of authority that the law permits to be used in 
obtaining a remedy (and which may be called remedial 
rights), are treated in the law pertaining to actions— ^^iw 
adcutioneSyjus actionum. 

This division of the private law, adopted by the insti- 
tutional writers of the Romans, has been made the sub- 
ject of severe criticism by modem jurists. Many attempts 
have, consequently, been made to form a new classifica- 
tion which will not involve the defects that are charged 
against the Roman method. But it may be questioned 
whether any recent division is so free from criticism as 
to warrant us in ignoring that given by Gaius and Jus- 
tinian. For our purpose at least, we shall certainly ob- 
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Uin a more accurate knowledge of the Roman law itself, 
if we adhere as closely as possible to its method of dassi* 
ficadon. 

References.— Gftitts, I., x-8; JustinUn's Institntes, I., z, 2; 
Digest, '* De justitia et jare " (Bk. x, especially titles i, 3, and 4) ; 
Mackenzie, '* Roman Law/' preliminary chapter ; Kaofmann's 
Mackeldey, voL I., pp. x-8 ; Taylor's " Civil Law/' earlier dis- 
sertations of the work ; Goadsmit, ** Roman Law/' trans, by Gonld, 
Bk. I., chs. I and 2 ; Sandars, *' Institutes of Justinian," introd. 
to the American edition, by Judge Hammond ; Hunter, " Roman 
Law," p. xxxiit, " Criticism of the Order of Gaius " ; Austin, '* Lee* 
tores on Jurisprudence," vol. II., various lectures on the divisions of 
law and criticism of the Roman method ; Lightfoot, " The Nature 
of Positive Law/' ch. 11, " Modem Theories of Law," ; Deman- 
geat, " Droit Romain," I., pp. 143-146 ; Ortolan, " Instituts de 
Justinien," II., pp. 17-36 ; Marezoll, *' Lehrbuch," §§ 47-^5 ; 
Vering, "Geschichte nnd Pandekten," §§ 4-36; BOcking, " R&. 
misches Privatrecht," S. x-13. 
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and History/* pp. 1-26, 87-117; Girard, " Manuel," pp. 1-8; May, 
"kUmeats,** pp. i-xi ; Accarias, *' Precis de droit romain/' I.» pp. 
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CHAPTER XVIII. 

PERSONS CONSIDERED WITH REFERENCE TO LIBERTY. 

The exposition of the Roman law properly begins with 
the description of persons as the subjects of rights. In the 
"Institutes," this is regarded as necessary to the under- 
standing of the other portions of the law. As has already 
been suggested, the provisions of the law relating to per- 
sons, to things, and to actions, are so closely related that 
a full discussion of the one seems to involve a knowledge 
of the others. In the application of the law to a given 
case, it is, of course, necessary to ascertain, not only the 
legal capacity of the person who lays claim to a given 
right, but also the character and extent of the right over 
the thing to which he lays claim, and the character of the 
remedy by which the claim may be enforced. But in re- 
viewing the general principles of the law, without refer- 
ence to their specific application, it is more convenient 
to consider the various classes of persons as regards their 
legal capacity, as a separate subject — distinct from, and 
preliminary to, the various kinds of rights which may be 
exercised in respect to things, and also the various kinds 
of remedies by which these rights are enforced. 

z. The Legal Idea of Person and Status.— In 
reviewing the principles of the law regarding persons, it 
is necessary at the outset to attach a definite notion to 
the term person (persona\ and also to understand how, in 
general, legal personality is affected by the possession and 
the loss of civil status. 

(i) According to the popular meaning, the word 
229 
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'' person '* is applied to any human being without regard 
to his condition or capacity. But in the legal sense, those 
only are looked upon as persons who possess the capacity 
of assuming the rights and duties which are sanctioned 
by the state. Although every man may be considered 
as entitled by nature to the possession of legal rights, as 
a matter of fact, the law sometimes refuses to accord 
personality to certain men — ^as, for example, slaves. On 
the other hand, the law sometimes regards as persons 
certain subjects other than human beings, as corporations, 
endowments, etc. In the sense of the Roman law, the 
term person may be defined " as a being, whether abstract 
or concrete, real or ideal, whether physically existing or 
a mere creature of the law, capable of becoming the sub- 
ject of legal rights and duties." 

A legal person is thus a being vested with a civil 
capacity. By virtue of this capacity, he is guaUfied to 
exercise the rights and privileges protected by the law, 
whether, as a matter of fact, he exercise them or not. For 
example, a person may have a legal capacity to hold 
property, and yet have no property of his own. He may 
have a legal ability to form a contract, and yet have no 
actual claim against any other person. In like manner, 
he may be legally qualified to bring an action, and yet 
have no cause of action against any one. 

(2) While every legal person must possess a certain 
degree of legal capacity, the extent of this capacity is not 
the same for all. In spite of all humane efforts to 
equalize the rights of men, there still remain certain dis- 
tinctions which seem involved in the very structure of 
society, and even in the necessities of nature. A pro- 
gressive system of law tends, it is true, to reduce these 
inequalities to the minimum. But with all the liberal 
theories of the Roman jurists, the Roman law still im* 
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posed legal disqualifications upon certain members of 
society. Some of these, no doubt, rested in nature, as 
the incapacity of dependent children. Others have since 
been proved to be artificial, as the incapacity of slaves. 

In general, the extent of one's legal capacity depended 
at Rome upon his civil position, or status. This was 
viewed with reference to three things, viz.: lihertas^ 01 
personal freedom ; civitasy or citizenship ; and farmUa^ 
or domestic position. Accordingly, a person's capacity, 
in the eyes of the law, depended, in the first place, upon 
whether he was a freeman or a slave ; in the second 
place, upon whether he was a citizen or a foreigner ; and, 
in the third place, whether he was independent of pater- 
nal authority or dependent upon it. If a person were 
free, he was relieved from the severe and almost absolute 
disqualifications which rested upon the slave. Besides 
being free, if he were also a citizen he was not burdened 
with the civil disabilities which for a long time rested 
upon foreigners. And if, besides being a freeman and a 
citizen, he were independent, he was not subject even to 
the lighter incapacities which rested upon the dependent 
members of the household. It was, hence, only the free 
and independent Roman citizen who possessed the full 
capacity of exercising all the rights guaranteed by the 
law. 

(3) The loss of status was called capitis deminuHo, As 
a person might possess one or more of the elements of 
status, so he might lose one or more. The loss of 
freedom involved, of course, the loss of citizenship and 
of family rights, and was called maodma capitis deminutio. 
The loss of citizenship did not necessarily involve the 
loss of freedom, but it carried along with it the loss of 
domestic position, and was called fnedia capitis deminutio. 
The loss of domestic position involved the loss of nothing 
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more than the rights growing out of one's previous domes- 
tic relationship. It was called minima capitis deminutio. 
In the following arrangement of the elements of status, it 
will be observed that the possession of the lower status 
involves the possession of the higher ; and, conversely, 
the loss of the higher involves the loss of the lower. 
Elements of Status. Loss of Status 

Status libertatis, Maxima capitis deminutio. 

Status civitatis, Media capitis deminutio, 

Status familiar, Minima capitis deminutio. 

2. Freedom as a Condition of Personality. 

Freedom was the primary condition upon which, in the 
Roman law, every man's legal capacity was made to 
depend. Liberty was somewhat vaguely defined by 
Florentinus to be ** the natural faculty by which one can 
do what he pleases unless restrained by force or by law " 
(D. i» 5, 4). When viewed with reference to status, 
freedom may be regarded as that condition which does 
not involve a general negation of legal rights. As regards 
the general relation of liberty to the law of status we may 
notice, first, the theory upon which the Roman jurists 
justified the recognition of slavery ; and, secondly, the 
division of persons in respect to personal freedom. 

(i) The origin of slavery was referred to i\it jus gentium 
(in the earlier sense) as an institution common to all 
nations. It was not by the Roman jurists, as by some of 
the Greek philosophers, justified as consistent with 
nature. The Romans held that by the law of nature 
all men were born free. Slavery was, however, inwrought 
into the social structure of all ancient nations ; and al- 
though the tendency of Roman legislation was to do 
away with its harsher features, it was yet accepted as a 
creature of immemorial custom. And only upon this 
theory did the jurists justify its recognition in the posi- 
tive law. 
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(2) The division of persons with reference to liberty 
was made necessary by the very fact that slavery existed 
as a civil institution. Slaves could not, in the strictest 
sense, be regarded as legal persons ; they were yet, with 
some inconsistency, considered as forming a class coor- 
dinate with that of freemen. With the growing spirit of 
humanity the barriers which separated the free and the 
slave became less fixed ; and the class of freemen was 
continually reinforced from the slave population. The 
custom of releasing men from slavery, whereby they 
obtained certain civil rights, was the occasion of sub- 
dividing freemen into those who were bom free and those 
who were made free. Hence there came to be at Rome 
three classes of persons as regards freedom : serviy or 
slaves ; libertiniy or freedmen ; and ingenui^ or freebom 
persons. 

3. Legal Status of Slav.es.— In reviewing the law 
relating to the status of any class of persons we must 
notice, first, the antecedent facts, or conditions, by which 
a person is recognized as belonging to one particular 
class and not to any other ; and, secondly, the extent of 
capacity or incapacity which attaches to him by virtue of 
his membership in that class. 

(i) The antecedent facts which indicated that a person 
belonged to the slave class, had reference either to a 
certain condition of birth, or to some event after birth 
specified by law. A person was a slave by birth whose 
mother was in a servile condition at the time of birth and 
had not been free at any time during the period of 
gestation. As slaves could not contract legal marriage 
there was applied to them the maxim that a person born 
out of lawful marriage followed the condition of the 
moihtx— partus sequitur ventrem. But a person once free 
might become a slave by law — ^itYitx Jure gentium or Jure 
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civile. In accordance with the jus gentium a person was 
reduced to slavery by being captured in war, such 
captives being sold as belonging to the state, or else dis- 
tributed by lot among the soldiers. According to the 
jus civile a free person became a slave if he permitted 
himself to be sold for the purpose of sharing in the price ; 
if he were condemned to certain kinds of punishment 
{senms poena) ; if he evaded the military service ; if he 
refused to be enrolled on the censor's list ; and if, being 
a freedman, he was guilty of ingratitude toward his 
patron. 

(2) The condition of slaves as regards their legal 
capacity may be described, in brief, as a general negation 
of rights. They were not, strictly speaking, persons 
in law ; and their only claim to be so classed was based 
upon the fact that they might perform acts somewhat 
analogous to those of persons, and were also recognized 
as having certain natural rights which were sanctioned 
by custom and which even possessed some legal 
significance. The way in which the incapacity of the 
slave, strictly imposed by the law, came to be beneficially 
affected by certain customs may be illustrated by the 
following examples. 

It was a principle of the law that slaves could not con- 
tract civil marriage. A certain matrimonial relation yet 
existed under the name of contuberniumy which formed 
the basis of a domestic group ; and this group was some- 
times recognized by law, as, for instance, when it was 
forbidden in selling slaves to separate those belonging to 
the same family, and also when the former relationship 
by blood was legally recognized, after manumission, as 
determining the rights of inheritance. 

Again, slaves could not legally hold property. Yet 
they were frequently allowed, at the discretion of their 
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master, to use a certain amount of property {peculium)^ 
which might by skilful management be so increased as to 
enable them to purchase their own freedom ; and the 
freedom thus obtained was legally protected. 

Moreover, a slave could not form a legal contract nor 
bring a legal action. Yet the natural obligations arising 
from the dealing of a slave with other persons sufficed for 
nearly every transaction of business ; and in certain cases 
of injury his rights might be assumed and prosecuted by 
his master. 

Still further, the slave strictly possessed no legal 
right as against his master ; but the whole tendency of 
the later legislation was to make the master responsi- 
ble to the state for his treatment of his slave, and thus 
by the time of Justinian the natural right of the slave to 
his own person was, in great measure, protected. 

(3) Closely allied to slaves was a class of persons 
which come into view in the later period of the Empire. 
This class comprised the adscripiitii and the coloni. The 
former corresponded more nearly to rural slaves; they 
could not, however, be removed from the soil to which 
they were attached, and they possessed the right of legal 
marriage, even without the master's consent. The coloni 
approached more nearly the condition of freemen. In 
addition to the privileges of the adscripiitii^ they had a 
right to the products of the soil after paying a certain 
fixed rent to the owner ; they might also bring an action 
against the owner for an injury done to themselves or to 
their families. 

With the extinction of the Western Empire, which fol- 
lowed the invasion of the northern nations, Roman 
slavery, in its various forms, was merged into the system 
of serfdom and villenage which prevailed throughout 
Europe during the Middle Ages. 
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4. htgBl Status of Freedmen. — The next class of 
persons to be considered is that of freedmen (libertini) — 
that is, those persons who had been released from slavery 
in a manner prescribed by law. We may briefly notice 
the legal methods in which a slave might obtain his free- 
dom, and the legal capacity which he acquired by be- 
coming a freedman. 

(i) In case the slave had performed some signal ser- 
vice to the state, he might be freed by the Emperor with- 
out the master's consent. But the usual method required 
the master's consent, and was accompanied by a process 
called "manumission." Of this process there were vari- 
ous forms. By the vindicia^ or lictor's rod, the slave in 
early times obtained his freedom in a fictitious suit before 
the magistrate. He was said to be freed by the census^ 
when he was enrolled as a free citizen upon the censor's 
list with the consent of the master. By testament^ the 
master might confer liberty upon his slave, either by 
commanding the heir to manumit him in proper form, or 
by simply declaring him to be free. We have already 
had occasion to refer to the easy methods which had be- 
come current in the Empire before the time of Justinian, 
— ^for example, per epistolam, inter amicoSy in ecclesiis ; 
and Justinian himself removed nearly all the legal im- 
pediments which had previously stood in the way of 
manumission. 

(2) The civil capacity enjoyed by freedmen before the 
time of Justinian was by no means uniform. With ref- 
erence to their status, they had been divided into three 
classes, viz., dves Romania or those who obtained the full 
"^hts of citizenship ; Latiniyumam^ or those who, being 
manumitted without the proper formalities, were re- 
stricted to the Latin franchise; and dedititii^ or those 
who, having suffered certain disgraceful punishments. 
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were compelled after being manamitted to remain in the 
condition of surrendered enemies and deprived of civil 
rights. These distinctions were abolished by Justinian, 
who declared that the full right of citizenship was in- 
volved in the gift of liberty. But even when granted 
the full right of citizenship, the freedman still retained, 
as libertus^ a subordinate relation to his former master, as 
patranus. He was obliged to pay to the latter a certain 
degree of respect, to render certain services to him, and 
to support him, if reduced to poverty. The patron pos- 
sessed also the right of succession to the property of the 
freedman, if the latter died intestate. 

5. Status of Freeborn Persons.— The remaining 
class of persons to be noticed under the status of liberty 
are those who were freebom {ingenut). We may con- 
sider here, as in the previous classes, the facts which in- 
dicated that a person belonged to this class, and the legal 
qualifications which attached to the class. 

(i) A person was regarded as freebom if bom of free 
parents in matrimonio^ or even of a free mother extra 
matrimonium^ and this rule held good whether the parents 
themselves were ingenut or libertini, A child bom in civil 
marriage must necessarily be free, because legal marriage 
could be contracted only between persons who were them- 
selves free. But a child bom out of lawful marriage fol- 
lowed the condition of the mother according to the maxim 
already quoted, partus sequitur ventrem. With the growth 
of the \zXttjus gentium, there arose a fiction, to which we 
have already referred, whereby the Emperor gave to a 
freedman, that is, a person who had in fact been bom a 
slave, the character of an ingenuus, that is, a person who 
was legally considered as born free. This form of pro- 
ceeding, which was founded upon the maxim of the na- 
tural law that all men are born free, was called natalibus 
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restitutio. By it a freedman became in every legal sense 
an ingenuusy and was hence relieved from those obliga- 
tions which he otherwise would have sustained to his 
former master. 

(2) The status of a freeborn person was called ingef^* 
uitas. Considered by itself, it determined a man's civil 
capacity only in a negative manner. It showed that he 
was relieved from the almost absolute disqualifications 
resting upon the slave, and also from those minor burdens 
which continued to weigh upon the freedman. The posi- 
tive capacity of the freeborn person could be ascertained 
only by a further consideration of his status with refer- 
ence to domestic position. 

The Roman law with reference to the status of liberty 
exercised some influence during the Middle Ages, and 
perhaps in modern times. But the gradual abolition of 
slavery in all its various forms has given to this portion 
of the Roman law, for the most part, a merely historical 
interest. 
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CHAPTER XIX 

PERSONS CONSIDERED WITH REFERENCE TO FAMILY 

y RELATIONS. 

In passing from the status of liberty to that of domes- 
tic position, it should be noticed that the intermediate 
status based upon citizenship had by the edict of Cara- 
calla and the reforming legislation of Justinian lost the 
importance which it had hitherto possessed. It hence 
finds no place in the '' Institutes," as the legal incapacities 
previously resting upon foreigners and Latins no longer 
existed. But yet all free persons were not entirely equal 
before the law. The natural incapacity of the dependent 
members of a family was still recognized by the law as a 
ground of distinction among persons. This distinction 
was not, it is true, in ancient times, based upon the 
theory of natural incapacity, but rather upon the custom- 
ary principle that the father was the legal head and rep- 
resentative of the family, and that he only sustained any 
legal relations to the state. But the social revolution, by 
which the structure of the old patriarchal family was in 
later times undermined, was attended by a growing recog- 
nition of legal rights on the part of the wife and children ; 
and with the acquisition of personal and proprietary 
rights, the wife and older members of the household be- 
came practically independent even during the lifetime 
of the father. While the theory of the ancient law re- 
garding the relative position of the father and the mem- 
bers of his family was maintained in some respects until 
the latest period, the tendency of Roman legislation was 

230 
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to remove those legal incapacities on the part of the 
children which were not necessary for their protection. 

I. The Power of the Father over the Child. 
— The term f atria poUstas^ in the Roman law, refers to 
the mutual relation of father and child, and involves not 
only the capacity of the father to exercise authority 
over the child, but also the correlative incapacity of 
the child growing out of his subordinate position. In 
considering this subject there can be no greater mistake 
than that which is often committed of transferring to the 
laws of Justinian the idea of the paternal power which 
prevailed in the early ages of Rome. In ancient times, 
the patria potestas involved the " power of life and death " 
on the part of the father, and the utter incapacity of ac- 
quiring and holding property on the part of the son. 
But at the time of Justinian neither of these features of 
the paternal power existed. By the eflForts of the censors 
under the Republic, and by the legislation of the em- 
perors, the son was released from the unjust oppression 
to which he had been subject. The later law was the 
product of a more just conception regarding the natural 
rights of the individual. 

(i) In the first place, we may notice the features which 
rendered the paternal power at the time of Justinian but 
a shadow of what it was in early times. The imperial 
laws not only restricted the father's authority over the 
person of the son, but also granted to the son extensive 
proprietary rights. The power of life and death was 
transferred to the magistrate ; and the father who killed 
his son was held guilty of murder. The theory of the 
modem law was fully established, that the authority of 
the father is limited to simple correction. The ancient 
custom also of selling freeborn children as mancipia was 
practically abolished. 
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Moreover, the law granted full proprietary rights over 
all that the son acquired in military service {peculium 
castrense) ; and over that which he acquired in the exer- 
cise of public duties {^peculium quasi castrense) ; and, 
finally, over all that which he acquired by gift, by testa- 
ment, or by any legal title from any person except 
his own father {peculium adventiiium). The only remains 
of the ancient law is seen in the fact that, while the 
ownership in the cases mentioned was vested in the son, a 
life interest in the property still remained with the father. 
The special fund which the father might loan to the son 
for purposes of business (peculium prof ectitium) remained, 
of course, in the father's estate. But all other property 
acquired by the son was his own, subject to the life in- 
terest just mentioned. There were certain cases specially 
designated by the law in which even this life interest was 
not allowed to the father, as when a gift was made to the 
son with the special condition that he should receive it in 
full ownership. 

From these facts it is evident that after reaching an age 
when he was able to transact business for himself, the son 
was, in fact, well-nigh independent as regards both his 
personal and proprietary rights. The chief significance 
of ih^ patria poiestaSy at the time of Justinian, consisted 
in the fact that, in connection with blood, it determined 
the extent of the family, and the right of succession in 
the event of the father's death. 

(2) The paternal power was acquired, or, in other 
words, a person came under the potestas of another, by 
birth ; by legitimation ; and by adoption. A person bom 
in lawful marriage came immediately under the power of 
his father. An illegitimate child could, however, by a 
late constitution, be brought under the power of his 
father by '' legitimation." This could be effected by a 
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subsequent marriage (/^r subsequcns tnatritnofiiutn)^ or by 
an imperial rescript (/><fr rescriptum prindpis). The pa- 
ternal power could also be acquired, in certain cases, by 
adoption, although the efifect of adoption was greatly 
modified by Justinian. We have seen that adoption had 
its origin in the necessity of providing for the transmis- 
sion of the estate in case the father was childless. But 
the subsequent growth of an elaborate law of testamen- 
tary succession had to a great extent done away with its 
importance as a legal institution. Justinian, therefore, 
ordained that only in case a person was adopted by his 
natural ascendant — for example, his father or grandfather 
— should the potesias be acquired ; since in this case, as 
the Institutes say, "the rights of nature and adoption 
concur." In all other cases adoption produced no legal 
effect, with the single exception that the adopted person 
still retained the ancient right of succession to his adop- 
tive father in case the latter died intestate. 

(3) The paternal power might be dissolved by the death 
of the father ; by his suffering a capitis deminuiio ; or by the 
emancipation of the son. By the death of the father the 
potesias may be said to have been dissolved — although, in 
fact, it was transmitted to the sons hitherto under power, 
who thus became independent. 

The father might suffer a capitis deminuiio sufficient to 
destroy his poiestas^ either by deportation, or by being 
captured in war. By deportation, which was a perpetual 
banishment, the criminal lost with his citizenship all rights 
incident to his domestic position ; and his sons acquired 
\i\spotestcu and his inheritance. If, however, he were par- 
doned, he was restored so far as it was consistent with 
justice to his former civil and domestic position. A 
captive in war, in a similar way, lost his paternal power ; 
but if he returned he was restored to his former position 
by what was oaXltdjuspostlimimi. 
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Finally, by emancipation, the son was released from 
his father's authority. The cumbrous process by which 
this was originally effected through three fictitious sales 
was modified, so that it could be accomplished by a 
simple declaration before the proper magistrate. Jus- 
tinian further improved the law by requiring the son's 
consent to legalize the act. There were other minor 
modes in which the paternal power might cease — as, for 
example, by the son's obtaining certain civil and religious 
offices. 

2. The Nature of Roman Marriage.— The legal 
capacity of persons was also affected by marriage, or the 
relation existing between husband and wife. In consid- 
ering the Roman law on this subject, we must, as in the 
case of the paternal power, keep in mind the great differ- 
ence between the early customary law and the principles 
developed by the later legislation. The strictness of the 
old JUS civile^ the extreme technicality of its forms, and 
the peculiar nature of the ancient patriarchal family com- 
bined to give to the marriage relation a very arbitrary 
and despotic character. This was, however, superseded 
by an extremely liberal theory, which involved the almost 
absolute independence of husband and wife, at least so 
far as their legal rights were concerned. No change 
could be more radical than this transition from one ex- 
treme theory of marriage to its opposite. The exces- 
sive liberality of the later law will be best understood 
when it is seen to be in fact the result of a natural reac- 
tion against the arbitrary and oppressive features of the 
early customary law. 

(i) The first peculiarity of the later law that we notice, 
is the fact that no importance was attached to the an- 
cient distinction between tncUrimonium jusiutn and matri" 
monium non justuvK This distinction was originally 
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founded upon the notion that marital rights, like All 
other rights, were created by the civil law. The 
strictly civil, or legal, marriage was confined to Ro- 
man citizens. The non-civil marriage possessed no legal 
significance, except as it came to form a part of the 
equitable provisions of the jus gentium. The matritno- 
mum justum was prohibited between certain classes of 
persons, as patricians and plebeians, ingenui and liberHni^ 
citizens and foreigners. The connubial right was, how- 
ever, bestowed upon the plebeians by the lex CanuUia 
(B.C., 445), and upon the liber tint during the reign of 
Augustus (A.D., 4) ; and with the general extension of 
citizenship under the Empire the exclusive character of 
civil marriage entirely passed away. At the time of Jus- 
tinian, legal marriage {nuptice justd) was simply restricted 
by a few reasonable conditions, hereafter to be noticed. 

(2) Another important feature of the later law, and 
one which explains the free notions of marriage prevail- 
ing in the Empire, was the tendency to recognize the legal- 
ity of wedlock, when not accompanied with the manus. 
The significance of this change will be seen by recalling 
certain features of the ancient law. In the earliest times, 
when the family was organized upon the purely religious 
basis, marriage took the form of a religious sacrament 
(confarreatio)^ by which the wife was transferred from 
the worship and priestly power of her father to the wor- 
ship and priestly power of her husband. This was sup- 
plemented by the more secular and commercial form of 
marriage {coemptio\ in which the dominion over the wife 
was transferred from the father to the husband by the pro- 
cess of ''mancipation." In this case the transaction was 
to all intents a legal conveyance, involving all the conse- 
quences of any transfer pf property. In connection with 
Uiis proprietary idea of marriage, the principle of pre- 
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scription was so interpreted that the husband could, even 
in the absence of the above forms, acquire dominion over 
the wife by an uninterrupted possession of one year 
(usus). When brought under the power {manus) of her 
husband in any of these ways, the wife lost all the rights 
which she previously had in her father's family. Al- 
though she was legally recognized as a daughter (in loco 
filia) to her husband, and thereby acquired the right of 
inheritance to his estate, she yet lost the right of inheri- 
tance to the estate of her father, and, moreover, whatever 
she may have previously acquired in her own name was, 
by marriage, merged in her husband's property ; and the 
same despotic authority which the ancient law allowed 
the father to exercise over his child, the husband was 
permitted to exercise over his wife. 

Against this unjust conception of marriage, by which 
the wife lost her legal personality by being brought in 
manum viri^ was gradually developed the idea that the 
matrimonial relation need not involve any change of 
domestic status. Provided she did not submit to the 
technical forms of the old law, the wife might remain in 
the family of her father, and at his death she might re- 
tain her own share in his estate. Even the usus she 
might avoid, by absenting herself for three successive 
nights from her husband's domicile. A marriage could, 
therefore, be effected either with or without the manus, 
according to the will of the parties. With the general 
adoption of the latter form, which did not involve 
the subjection of the wife to the husband's power, 
marriage came to be regarded as a simple contract, 
or, more properly, a lifelong union between hus- 
band and wife, based upon the mutual consent of the 
parties. Justinian defines it as 'Wiri et mulieris con- 
junctio, individuam vitae consuetudinem continens " 
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(Inst. I, 9, i) ; and Modestinus describes it as *'con- 
junctio maris et feminse, et consortium omnis vitse, divini 
et humani juris communicatio " (D. 23, 2, i). In the 
later Roman law, no special form was required for a valid 
marriage ; the consent of the parties, or of those in whose 
power they were, was the essential element. Paulus says : 
** Nuptiae consistere non possunt nisi consentiant omnes, 
id est, qui coeunt quorumque in potestate sunt " (D. 
23, 2, 2). 

3. The Conditions of Legal Marriage.— While 
marriage was primarily founded upon the simple consent of 
the parties interested, there were certain conditions which 
determined the capacity or incapacity of persons to as- 
sume the marriage relation. AH persons who were legally 
competent to marry were said to possess the connubium. 
The conditions upon which the connubial right depended 
were defined by the law in a negative rather than in a 
positive manner. In other words, the connuMum was 
possessed by all free persons who were not expressly de- 
prived of it by the law. The impediments to legal mar- 
riage existing at the time of Justinian depended chiefly 
upon age, relationship, and public policy. 

(i) Persons were forbidden to marry who had not at- 
tained the requisite age — which was fixed at fourteen for 
males and twelve for females. 

(2) Certain persons related by consanguinity or by 
affinity — that is, by blood or by marriage — were forbidden 
to intermarry. This provision included, first, ascendants 
and descendants of whatever degree ; secondly, speaking 
in a general way, collaterals within the third degree of 
relationship, as brother and sister, uncle and niece, aunt 
and nephew, — ^but marriage between cousins was lawful. 
As an example of the prohibition based upon affinity may 
be noticed the law of the later Empire which provided that 
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a man -could not many his brother's widow, or his 
deceased wife's sister. 

(3) Still further, certain marriages were forbidden from 
motives of public policy. For example, provincial 
officers were forbidden during their term of administra- 
tion to marry any woman living in their province. A 
guardian could not marry his pupiUa until she had passed 
the age of pupilage. By a law introduced A. D. 388, 
Christians were forbidden to marry with Jews. 

4. The Legal Effects of Marriage.— In the old 
Roman law, when the marriage was attended with the 
converitio in manum, the wife, as has been stated, came under 
the absolute dominion of her husband. Her legal per- 
sonality was merged in his. Her property passed to him 
by universal succession. She had no power to acquire 
property for herself. She lost entirely her legal inde- 
pendence. But after the marriage sine conventions became 
the prevailing form, the legal relation of husband and 
wife acquired an entirely different character. The effects 
of the later Roman marriage may be viewed with refer- 
ence, to the personal relation between husband and wife, 
the power over children begotten in lawful wedlock, and 
the proprietary rights of the wife. 

(i) As to the personal relation between husband and 
wife, the wife acquired the name, the rank, and the 
domicile of her husband. Otherwise they were entirely 
distinct as regards their domestic status. The husband 
had no power over the wife ; and the wife had no claim 
to support from her husband, unless there had been a 
special contract to that effect. Their mutual rights and 
duties rested, for the most part, upon a moral basis. The 
duty of fidelity may, however, be regarded as having a 
legal sanction, inasmuch as each party was liable to cer- 
tain penalties affixed to the violation of the marriage vow. 
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(2) The law granted to the husband the potestas over 
the children begotten in lawful wedlock. Although the 
paternal power itself was relieved of many of its earlier 
features, the principle that children bom in lawful mar- 
riage came under the power of the father, continued to 
the latest period of Roman history. 

(3) With regard to the rights of the married woman to 
her own property, it may be said in general that they 
were unaffected by the marriage relation. She retained 
her previous property, and continued to hold it in her 
own name and in full ownership. She had a right to 
whatever she acquired after marriage ; and she had a 
right to dispose of her own property as she pleased, 
either by gift, by sale, or by testament. Marriage, in 
brief, gave to the husband no claim to the property of 
his wife. 

5. The Roman Dos and Donatio Propter Nup- 
tias. — While marriage did not impair the woman's right 
to her own property, certain proprietary relations might 
yet exist between husband and wife. These relations de- 
pended upon the peculiar character of the Roman dowry 
and the marriage settlement. 

(i) According to the later idea of Roman marriage, 
whereby the wife was considered as still belonging to the 
family of her father, the husband was under no obligation 
to maintain the wife, unless there had been some provision 
made for that purpose at the time of the marriage. To 
provide for the support of the wife, the father usually 
furnished to the husband a marriage portion, called the das. 
This portion might, however, be furnished by other per- 
sons than the father, as by the wife's relations, or even by 
the wife herself. By whomsoever it was furnished, it was 
governed by substantially the same principles. 

The dos comprised every thing that was contributed in 
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behalf of the wife to aid the husband in meeting the ex- 
penses incident to the marriage state. By the kx Julia 
every father was compelled to give his daughter a mar- 
riage portion, if he had the means. The husband ac- 
quired the management of the dos ; but he could not dis- 
pose of it, or burden it by a mortgage. The wife, on her 
part, had not only the right, previously mentioned, to 
manage her own property {paraph€rna\ but also a right 
to see that the dos was applied according to its legitimate 
purpose. By the dissolution of the marriage the ^s^ 
generally speaking, reverted to the donor or to the heirs 
of the donor. 

(2) A proprietary relation might also exist between 
husband and wife by virtue of a marriage settlement 
(donatio propter nuptias). This was a conditional gift 
made by the husband to be vested in the wife in the 
event that she survived him. This property was man- 
aged by the husband, and reverted to him in full owner- 
ship in case he survived the wife. But during the life- 
time of the latter it could not be alienated even with the 
wife's consent. This donation, at the time of Justinian, 
was regarded as a necessary correlative to the dos ; and 
whenever the latter was furnished by the wife, the former 
must be furnished by the husband. 

6. Divorce and its Legal Effects.— The marriage 
relation might be dissolved by the death of either party, 
or, during the lifetime of the parties, by divorce. In its 
form divorce was closely related to marriage. Corre- 
sponding to the ancient forms of marriage hy confarreatio 
and coemptioy there existed the forms of divorce by diffar- 
rcatio and remandpatio. But when simple consent be- 
came the sole condition of marriage, divorce depended 
simply upon the will of the parties. It was merely a pri- 
vate act, and required the sanction of no tribunal. It 
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might be effected by the will of both parties, or by the 
will of either. In the latter case, however, the state 
sometimes interfered, not by way of preventing the dis- 
solution of the marriage, but by attaching a penalty to 
unjust repudiation. It is noticeable that there was little 
legislation to restrain the freedom of divorce, until the 
time of the Christian emperors, when stringent laws were 
passed to make the marriage relation more binding. 

The legal effects of divorce related chiefly to the dis* 
position of the dos and to the custody of the children 
In case the separation was brought about through the 
fault of the wife, a certain portion of the dos was retained 
by the husband. The custody of the children also de- 
pended upon the fault of the parties, as they were taken 
from the party at fault and assigned to the other. 

The Roman law of marriage was modified in many 
respects when taken up into the canon law ; and it 
was principally in this modified form that it entered into 
the modern continental law. The theory of the English 
common law bears some analogy to the old Roman idea of 
marriage with the manuSy involving the absorption of the 
personality of the wife into that of her husband. But 
the tendency of legislation in England, and especially in 
the United States, is in the direction of a greater degree 
of legal equality between husband and wife, similar to 
that which obtained in the later Roman law. 
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CHAPTER XX. 

PERSONS CONSIDERED WITH REFERENCE TO GUARDIANSHIP. 

A PERSON who was dependent {aiietii juris) became in- 
dependent {sui Juris) when released in any way from the 
paternal power. But even when he had passed from a 
state of dependence to that of independence, there might 
exist certain reasons, such as immaturity of age or mental 
incapacity, which would require him still to be protected 
in the exercise of his legal rights. Upon this necessity 
depended the law of guardianship. The special features of 
this law originally grew out of the nature of the family 
organization, and were closely connected with the laws of 
inheritance. The care of incompetent p«w>ns in the 
family was, at the death of the father, naturally placed in 
the hands of those upon whom the estate devolved, and 
who were at first hardly more responsible than the father 
himself had been. But as the state gradually interfered 
in controlling the appointment and the duties of the guar- 
dian, the oflSce came to be a public trust (munus publicum\ 
and the person receiving the trust became responsible to 
the magistrate for the proper fulfilment of his duties. 
Thus the office of guardian in the Roman law was some- 
what akin to that of trustee. The person holding it was 
a kind of joint administrator of the ward's estate, sup- 
plementing by his own legal acts the natural incapacity of 
the ward. The incapacity of the ward, however, was of 
a nature entirely different from that of the child under 
power. The former, since he was sui juris ^ had the full 
capacity of acquiring rights in his own name, which the 

ass 
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btter had not. The ward was shnply incapacitated, 
either wholly or in part, from performing legal acts ; and 
this incapacity extended only so far as it was necessary to 
protect him from possible injury. 

The general idea of guardianship was not expressed in 
the Roman law by a single word, but was designated by 
the terms iuUla and curaHo^ according to the degree of 
authority held by the guardian ; or, conversely, accord- 
ing to the degree of incapacity resting upon the ward. 
The two kinds of guardians were called tutors (jutares) 
and curators (curatores). Although in many respects the 
two offices were similar, there were certain specific dif- 
ferences which justify their separate treatment. 

z. DilTerent Kinds of Tutors. — Justinian preserves 
the definition of Servius to the effect that '' tutela is the 
right and power conferred or authorized by the civil law 
for the protection of an independent person, who is, by 
reason of age, incapable of protecting himself. And tutors, 
who have this authority, are so called from the nature of 
their office, in that they act as protectors {tuitores) and 
defenders" (Inst. 1. 13, i and 2). The age of puberty was 
fixed in the Roman law as that before which every inde- 
pendent person required the protection of a tutor. In 
the ancient law, it is true that women remained under 
tutelage during their entire lives, or until they were mar- 
ried with the cortventio in manum. But the tutelage peculiar 
to women passed away with the later legislation, when 
substantial equality was established between the sexes. 

As tutelage was looked upon as a public trust, no one 
could hold the office of tutor who had not attained the age 
of twenty-five ; and, as a general rule, females could not 
act as such, although an exception was made in favor of 
the mother and grandmother of the pupil. Moreover, for 
the same reason — ^that the office was a public trust — ^no 
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one could refuse to act, unless he was relieved under cer- 
tain excuses specified by law {excusoHanes tutaruwi). Tutors 
were divided, according to the method of their appoint- 
ment, into three classes, viz. : testamentary, legal, and 
dative. 

(i) Testamentary tutors were such as were appointed 
by the testament or codicil of the father. The power thus 
to appoint tutors existed as early as the XII. Tables, and 
formed, in fact, a part of the general law regarding the 
disposition of the familia by the father's last will That 
an appointment by testament might be valid, it was the 
general rule of the law that the pupil must have been un- 
der the power of the father at the time of the latter's 
death, and must become sui Juris by virtue of such de- 
cease. In case, however, the father wished to appoint a 
tutor for his emancipated son, the magistrate generally 
felt bound to ratify the nomination made in the will. 

(2) Legal tutors, or tutors-at-law, were those who, in 
case no one had been named in the will, were called to the 
office by operation of law. It was a maxim of the Roman 
law that '' he who has the benefit of the succession ought 
also to have the burden of the tutelage" (Inst I. 17). 
This maxim was, of course, founded upon the more an- 
cient customary principle, that the care of the feeble mem- 
bers of a household devolved, at the death of the father, 
upon those who became the father's legal successors. 
Therefore, according to the XII. Tables, the tutelage 
descended upon the nearest agnates, and failing agnates 
upon the geniiUs. But as the gens lost its legal signifi- 
cance, and as the distinction between agnates and cog- 
nates was abolished, the principle obtained that the 
nearest legal heir who was capable of fulfilling the duties 
was bound to accept the trust. 

Moreover, the duties of legal tutelage were imposed upon 
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the father who had emancipated his son, and upon the 
master who had manumitted his slave, provided the son 
or the slave was in the pupillary age. And the duties of 
such a father with reference to the emancipated son, and 
of such a patron with reference to his manumitted slave, 
descended by law upon the heirs of the father, and of the 
patron. 

(3) In default of testamentary tutors and of tutors-at- 
law, the magistrate who was duly authorized ap- 
pointed certain persons to the office, who were thus 
called tutors-dative. A tutor-dative might even be ap- 
pointed temporarily, in case there was any delay in the 
assumption of the office by the persons otherwise desig- 
nated ; or, in case the testamentary tutor or the tutor-at- 
law should at any time be rendered incapable of perform- 
ing the duties incident to the trust. 

2. Powers and Duties of Tutors.— We need here 
refer only to the official powers and duties of the tutor as 
they are determined by the legal incapacity of the ward ; 
since the personal rights and obligations of the tutor with 
reference to his pupil belong rather to the law relating to 
implied contracts. As the office of the tutor was in- 
tended to supplement the legal personality of the pupil, 
his power was in a general sense correlative to the in- 
capacity of his ward. The law, in fact, determined the 
extent of disability on the part of the pupil, as well as the 
extent of power granted to the guardian. The power of 
the latter was, of course, greater, as the capacity of the 
former was less. Hence a distinction existed between the 
power of the tutor when exercised over an infant, and the 
power when exercised over a person who had passed the 
age of infancy. 

(i) The first period of pupilage extended from birth to 
the end of the seventh year, during which time peisoxu 
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were called infants {pit non fart possunt). An infant was 
considered incapable of performing any legal act what- 
ever^ even with the consent of the tutor. Although he 
was in the full sense of the word a person, and could be 
made the recipient of proprietary rights, he was yet held 
to be incapable of performing any legal act which required 
the exercise of will. Hence the power of the tutor ex- 
tended to the entire management of the affairs of the in- 
fant so far as such management was not specially restricted 
by law. The tutor acted in his own name, but in behalf 
of his ward. His chief duty was to preserve intact the 
property, and to supply the necessities of the one placed 
under his protection ; and only in rare emergencies was 
he allowed to perform any acts beyond that required for 
the safe management of the property. The custody of 
the infant remained with the mother, and only in extreme 
cases did the tutor control the person of his ward. 

(2) When the pupil had passed his seventh year he 
acquired a greater degree of legal capacity. He was then 
said to possess understanding {intelUctus\ but not judg- 
ment {judicium). He could engage in legal transactions 
in his own name so far as they were beneficial to him ; 
but no act of his own could operate to his prejudice. In 
the language of the law, he could bind another, but could 
not be bound himself. 

In order, therefore, that the acts of the pupil might 
possess full legal force and be binding upon himself as 
well as upon the party with whom he came into relation, 
it was necessary for the tutor to add his authority {auc- 
toritaUm impanere). This involved the active co-opera- 
tion on the part of the tutor by means of which a " natural , 
act" would be converted into a "juridical act." The 
specific cases requiring the authorization of the tutor 
depended upon the general principle that the pupil 
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could improve but not worsen his condition. Hence, in 
making contracts which involved an obligation on the 
part of the pupil, the tutor must sanction them to render 
them binding in law. Again, the pupil could not enter 
upon an inheritance without the tutor's authority, since 
its acceptance involved duties as well as rights ; and this 
^neral rule was preserved in all cases, even where no 
risk was apparently involved. The tutor retained the 
power to manage the property of the pupil, when such 
management was in the interest of the ward ; but in no 
case could he use it for his own benefit. 

(3) The office of tutor was terminated by the pupil's 
reaching the age of puberty ; by the death or capitis 
deminuHo^ either of the pupil or of the tutor ; by the ful- 
filment of the condition on which the tutor, if testamen« 
tary, may have been appointed ; by the removal of the 
tutor on " suspicion " ; or by an '' excuse " which was 
valid. 

3* The Law Relating to Curators.— According 
to the old Roman law, a person suijuris^ on passing the 
age of pupilage, acquired full legal capacity — except the 
right of holding public offices, which was not obtained 
until the age of twenty-five. The necessity, however, of 
granting some kind of protection to persons between the 
ages of fourteen and twenty-five became apparent, and 
led to the growth of the law relating to curatorship 
(curatio). With reference to this subject, we may notice 
the steps in the growth of the law ; the power of the 
curator over the minor; and his power over persons 
other than minors. 

(i) The XII. Tables provided for the appointment of 
curators over the insane and prodigals, but not over 
minors. The young man who had passed the age of 
puberty was, if sui/uris^ considered to be of full age and 
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was responsible for all his acts. The first enactment 
made specially for the benefit of minors was the lex 
Flataria. This law was passed before the time of Piau- 
tus ; and there has been much dispute as to its exact pro- 
risions. It is sometimes supposed that among other 
things it allowed a minor to choose a curator to advise and 
protect him in a particular transaction. The undisputed 
portion of this law is that which held criminally liable 
those who defrauded persons under twenty-five years of 
age (minores viginii quinque annis). 

The praetor also interfered for the protection of the 
minor, without appealing to the penalties of the Plaetorian 
law. He introduced a remedy which was intended not 
so much to protect the minor from the fraudulent acts of 
others, as to protect him from the consequences of his 
own inexperience and folly. If the minor had performed 
an act or incurred an obligation that would inflict upon 
him any injury, the praetor ordered a restitutio in integrum^ 
by which he was restored to the position in which he was 
before the unfortunate transaction had occurred. But it 
is quite evident that such a " restitution," while it would 
fully protect the minor in his dealings with others, would 
also act as a restraint upon others from being drawn into 
any dealings with minors. The prejudice thus naturally 
engendered against dealing with minors, who might, by a 
special plea before the magistrate, render void a trans- 
action, was met by an edict of Marcus Aurelius. This 
emperor provided that on the application of the minor, 
curators should in all cases be appointed, whose consent 
to any act of the minor should render it less capable of 
being reversed by a plea of minority. These provisions 
furnished the basis of the law relating to curatorship as 
it existed in the time of Justinian. 

(a) The extent of the curator's power depended upon 
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the purpose for which he was appointed. He might be 
appointed for a special transaction, or for the general 
management of the business interests of the minor. But 
a minor was not bound to receive a curator against his 
will— except in case of a lawsuit, or in case a debtor 
wished to compel a final settlement of accounts with him. 
If appointed for a special transaction, the curator's power 
was restricted to that transaction ; but his consent was 
necessary to render valid any act involved in that trans- 
action. The authority of the general curator (generaHs 
curator) extended to the entire management of the estate of 
the minor, in that the consent of the curator was required 
to render valid any act of the minor with reference to the 
disposition of his estate. The minor could, however, 
without such consent, incur an obligation, subject to the 
right of " restitution." Even when the consent of the 
curator was given to an act, the minor was not entirely 
deprived of the restitutio in integrum^ although the grounds 
for obtaining it were much restricted. 

In general, it may be said that the office of the curator 
was to assist the minor in the management of his estate 
and to sanction his legal acts when such assistance and 
sanction seemed necessary for the protection of his inter- 
ests. A person appointed as general curator held his 
office until his ward had attained the age of majority. 
As an exception to this rule, however, a man at twenty, 
or a woman at eighteen, might, if deemed advisable, re- 
ceive from the emperor a special dispensation {venia 
atatis) and be relieved from further guardianship. 

(3) Curators were appointed not only over minors, but 
also over the insane, spendthrifts, and all independent 
persons who, on account of any natural incapacity, re- 
quired the assistance of others to give to their acts a ju- 
ridical character. The guardianship of the insane and 
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spendthrifts, as before noticed, owes its origin to the XII. 
Tables, which provided that such persons be placed un- 
der the supervision of their agnates or the members of 
their own gens. In the later law, curators might be ap- 
pointed not only by the law {curatores Ugitimi) but also 
by the magistrate {curatores honorarit). In either case 
they held their office until the ward recovered his normal 
capacity, or until they were removed for a valid cause. 
The power of the curator, when exercised in these cases 
was quite similar to that of the tutor. In the case of the 
insane, all legal acts were performed by the curator ; but 
in the case of spendthrifts, the curator was required only 
to give his consent. 

4. Protection against Tutors and Curators. — 
To prevent the property of wards from being wasted arid 
destroyed by tutors and curators, the Roman law estab- 
lished certain special provisions. Some of these related 
to the imposing of special obligations upon guardians ; 
others related to the removal of persons suspected of 
malfeasance. 

(i) Generally speaking, all tutors, except those ap- 
pointed by testament, and all curators, except those ap- 
pointed upon inquiry, were bound to give security for 
the proper execution of their duties. And the magistrate 
himself was liable if such security was not imposed, or if 
it was insufficient. Every guardian was also bound to 
make an inventory of the property of his ward, and to 
render a final account at the expiration of his term of 
office. And the guardian was himself made liable for all 
' losses due to neglect or fraud. 

(2) In addition to the protection of wards afforded by 
the provisions mentioned above, all tutors and guardians 
were liable to be removed on the charge of suspicion 
{suspecti crimen)^ which provision existed as early as the 
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XII. Tables. Since the office of guardian was a public 
trust, malfeasance was looked upon as a public offence ; 
and the accusation could be brought against a suspected 
guardian by any one who could institute a public action. 
The grounds of suspicion were specified in the law, and 
if sustained in a particular case, the suspected person was 
removed and his place was filled by a more suitable per- 
son. 

The general principles of the Roman law with reference 
to guardianship are quite faithfully preserved in the 
modem civil law, and to a certain extent in the English 
common law, although the broad distinction which the 
Romans recognized between tutors and curators does not 
exist in England. 
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CHAPTER XXI. 

ARTIFICIAL PERSONS — CORPORATIONS. 

The legal capacity which we have thus far considered 
is that which the law recognizes as belonging to natural 
persons — that is, persons who derive their existence from 
nature. But the law also takes account of certain sub- 
jects of rights other than natural persons. It attaches a 
legal personality to certain artificial persons which are 
themselves the creatures of the law. Although in both 
cases the legal personality is strictly derived from the 
sanction of the law, in the one case the personality is 
conferred upon a subject whose existence is independent 
of the law, while in the other case the personality is con- 
ferred upon a subject which, at the same time, is created 
by the law, and which, in fact, has no existence inde- 
pendent of the law. Such fictitious subjects have a legal 
capacity, however, as distinct and real as that which is 
attached to natural persons. 

z. Nature and Kinds of Artificial Persons.— In 
the sense of the Roman law, an artificial or juridical per- 
son is any being which is regarded as a proper subject of 
rights and duties, and which owes its existence to the law 
alone. 

The nature of such persons will be apparent from the 
general purpose for which they are constituted. As the 
legal capacity of a natural person ceases at the death of 
such person, in order to give perpetuity to certain rights 
and duties, the law creates a subject which receives the 
capacity to exercise such rights and duties beyond the 
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natural period of human life. Although the artificial 
subject is generally constituted by an association of 
natural persons^ as in the case of a corporation, a new 
personality is brought into being which is distinct from 
the natural persons who compose it, and which continues 
its identity even though the membership is entirely 
changed. In this case the legal personality belongs to 
that fictitious and independent unit which results from 
the corporate organization. 

This will be more clearly seen by defining the various 
kinds of juridical persons recognized in the Roman law. 

(i) In the first place, the public treasury (Jiscus) was 
regarded as a distinct person, having its own rights and 
obligations independent of the rights and obligations of 
the person or persons who performed the fiscal duties 
connected with it. And it remained one legal person 
even when the management of accounts required a sepa- 
ration into a number of different departments. 

(2) Again, an estate, or inheritance of a deceased per- 
son before it was taken up by the heir {hareditas jacens), 
itself constituted an independent legal person. It could 
be a debtor and creditor, and thus sustain legal relations 
to other persons as really as the decedent whose legal 
position it temporarily held. 

(3) So, too, a charitable endowment {pia causa), 
founded in a proper manner for the purpose of carrying 
out some specific object, constituted a legal person. 
Whether founded by testament or by gift, if within the 
scope of the law, it possessed a legal status of its own 
independent of the persons by whom its provisions were 
executed. 

(4) Finally, a corporation (universitas), that is, a body 
of persons legally organized for some permanent object, 
was invested with the capacity of acting as a single being. 
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and was hence recognized by the state as a distinct juri- 
dical person. There are various kinds of corporations 
mentioned in the Roman law, viz.: political, such as 
municipalities, colonies, and even the provinces; re- 
ligious, such as associations of priests, and anciently of 
the vestal virgins ; official, such as organizations of scribes 
and decuriaUs ; industrial, as the organizations of the 
artisans of various trades ; mercantile, or organizations 
of merchants and of other persons in the pursuit of gain ; 
social, or associations organized for friendly purposes, as 
clubs. 

2* Legal Status of Corporations.— The '' sutus " 
of a corporation has reference to its position as a distinct 
personality, which involves its legal capacity to possess 
certain rights and duties apart from the rights and duties 
of the natural persons who form its constituent members. 
Ulpian lays down the maxim : '' Si quid universitatt 
debetur, singulis non debetur ; nee quod debet univer- 
sitas, singuli debent," (D. 3, 4, 7, i). As the corporation 
is in all respects an artificial person, not only is its pos- 
session of a distinct legal capacity derived from the state, 
but the extent to which that capacity may be legitimately 
exercised is determined by the same authority. It is 
therefore improper to extend to the corporation all the 
principles regarding personality which apply to natural 
persons. As it is created primarily for some specific ob- 
ject — which generally involves the administration of 
property — its capacity is, in general, restricted to the exer- 
cise of those functions or the performance of those acts 
necessary to accomplish that object. The legal capacity 
of a corporation may be considered with reference to its 
essential rights, or those for the exercise of which it is 
directly established ; and its incidental rights, or those 
without which it would cease to exist as a corporate body. 
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(i) Its essential rights are : first, the right to acquire, 
hold, and dispose of property in its own name and under 
its own seal, so far as this is not limited by special provi- 
sions of the law ; secondly, the right to form contractual 
obligations with other persons — the corporate property 
only, as a general rule, being liable for the debts of the 
corporation ; thirdly, the right to sue in a court of justice 
and obtain the ordinary remedy for any infringement 
upon its proprietary or contractual rights. 

The possession of these rights with reference to other 
persons involves, of course, the existence of correspond- 
ing duties to which the corporation itself is subject It 
is not, however, as a distinct person, answerable for the 
commission of crimes, since the several members in their 
individual capacity — ^and not the corporation — are amena- 
ble for criminal offences. 

(2) The incidental rights are those which it possesses 
ipsojurty as being involved in its existence as a corporate 
body, and which are indirectly necessary to fulfil the 
ultimate purposes for which it is established. These are, 
first, the right to an internal organization, which generally 
includes the right to fill vacancies in its membership, to 
elect its own officers, to pass its own by-laws ; and sec- 
ondly, the right of representation — that is, to indicate who 
shall express its will in its transactions with others. 

The whole legal capacity of the corporation is circum- 
scribed, in the Roman law, by the obligation to respect 
the general laws of the state, and also the particular law 
or act from which it derives its existence and by which 
its legitimate object is determined. 

3. Creation and Dissolution of Corporations.— 
A corporation could be created only by the express 
authority of the state. This authority could be expressed 
either by a general law relating to the organization of 
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certain corporate bodies as a class ; or by a special law 
or act relating to a particular corporation. Three mem- 
bers at least were necessary in the Roman law for the 
creation of any universHas ; although its existence might 
be continued by one. When once constituted it re* 
mained the same identical person whatever changes 
might take place in its membership. 

A corporation might cease to exist in any one of the 
following ways : 

(i) By the expiration of the time fixed by the charter, 
if established for a limited period. 

(2) By voluntary forfeiture of its charter to the state. 

(3) ^y ^^ ^^^ ^^ ^^^ s^^^c declaring it dissolved — ^whicb 
might occur if the corporation transcended its legitimate 
purpose. 

(4) By the death or withdrawal of all its members, 
when it was organized for a private purpose. 

The Roman law regarding corporations has, so far as 
its main principles are concerned, been largely preserved 
in modem jurisprudence. The application of ihese prin- 
ciples may vary somewhat in different countries as the 
result of statutory legislation : but the underlying doc- 
trines of the modem law are clearly indicated in the 
Digest of Justinian. 
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CHAPTER XXII. 

THINGS CONSIDERED AS THE OBJECTS OF OWNERSHIP. 

Every right, in the broadest sense of the word, in- 
volves both a subject by whom it is exercised, and an ohject 
with reference to which it is exercised. A system of law 
must therefore determine not only who may be the sub- 
jects, but what may be the objects of a right. It must 
define not only the extent of legal capacity which belongs 
to the subject, but also the extent of legal control capable 
of being exercised over the object. It must still further 
indicate not only the antecedent facts upon which one's 
legal status depends, but also the antecedent facts by 
which one's power over an external object may be legally 
established. The consideration of rights thus viewed 
with reference to their objective relations forms the sub- 
ject-matter of the law of things (yW adres^jus rerum). 

It is clear that the legal right of one person to control 
for his own benefit an external object involves a corre- 
sponding legal duty on the part of others to respect that 
right. This duty in some cases is universal — that is, 
binding upon all men ; in other cases it rests merely upon 
some particular person. Rights with reference to things 
may thus be distinguished, in general, according to the 
extent of their correlative duties. In this way the right 
of property may be clearly separated from the right grow- 
ing out of a contract. Over against the former right is a 
general duty resting upon all men ; while the duty which 
stands over against the latter right is specific, resting upon 
some determinate person or persons. The former is 
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called a rea/ right ; the latter 2i personal right. This dis- 
tinction, though not explicitly stated by the Roman 
jurists was implied in their writings. It was clearly in- 
dicated in their division of '* actions," by which rights are 
enforced. For example, those actions which are em- 
ployed to enforce a right availing against all the world 
were called acHones in rem ; while those which are em- 
ployed to enforce a right availing against some determi- 
nate person were called acHon^s in personam. Applying to 
rights the same terms that the Roman jurists applied to 
their corresponding actions, we may say that every right 
included under the Jus Rerum is either a/W in rem or a 
jus in personam. The Law of Things may therefore be 
properly divided into the law relating to real rights, and 
the law relating to personal rights ; or, in other words, 
the law of Property, and the law of Obligations. 

In dealing with the law of Property, we shall follow the 
general order of the Institutes, and consider the way in 
which things are viewed as the objects of ownership ; the 
extent of the various rights which are involved in owner- 
ship ; and the different modes of acquiring ownership, 
whether in single things or in an entire estate. 

z. Legal Idea of Res or Thing.— The tenn 
'* thing " as employed in the Roman law has a meaning 
as broad and flexible as the term '' person." As the word 
persona designates every being capable of becoming the 
subject of a legal right, so the word res is used to .denote 
any thing capable of becoming the object of a legal 
right. The term may be applied to a physical object 
which one person may legally appropriate to the exclusion 
of others — ^as a piece of land. It may also refer to any 
specific service or " right " in a physical object which 
may be regarded as distinct from the object itself — as the 
right of way over a field. It may even refer to an act 
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(positive or negative) on the part of one person the exer- 
cise of which is beneficial to another— as the obligation 
due according to the terms of a contract. Ulpian says : 
" Nominis et rei appellatio ad omnem contractual et ob- 
ligationem pertinet " (D. 50, 16, 6). 

This broad conception of res was evidently in the 
minds of the jurists when they declared that all law re- 
lates to persons, to things, or to actions. But the term is 
more often used in a restricted sense to denote the object 
of ownership, or of a real right. In other words, when 
any thing is viewed with reference to its being made the 
object of a proprietary right, it is called a res — ^the right 
itself being called by modem civilisLns ai /us in rem. It 
is thus in connection with the law of property or owner- 
ship that the legal characteristics of things are chiefly 
discussed. 

Things were classified in the Roman law with reference 
to different principles, and were arranged into various 
antithetical groups, as corporeal and incorporeal, mova- 
ble and immovable, etc. In looking at these different 
classes we shall see that things are sometimes considered 
with reference to their legal capacity to be made ob- 
jects of ownership ; sometimes with reference to their 
general qualities ; sometimes with reference to the mode 
in which they are designated in a legal transaction ; and 
sometimes with reference to their relation to each other. 
For the sake of convenience we will adopt this order in 
defining the various classes into which things were divided 
by the Roman lawyers. 

2. Things as to Their Legal Capacity.— As 
persons were distinguished from each other with refer- 
ence to their capacity to be made the subjects of legal 
rights ; so things were separated into classes with refer- 
ence to their capacity to be made the objects of legal 
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rights. The capacity of a thing to be made the object of 
a right might be taken away entirely by being excluded 
from the jurisdiction of ordinary law ; or by not being 
capable of individual ownership ; or its legal capacity 
might be affected by certain artificial and formal restric- 
tions. 

(i) According to Gaius the most important division is 
that by which things are separated into those which are 
subject to the divine law {res divini juris) and those 
which are subject to the human law {res humani /uris\ 
The former class included sacred things {res saera\ or 
those consecrated to the superior gods, as temples ; 
religious things {res religiasa\ or those consecrated to the 
inferior gods, as burial-places ; and holy things {res 
safuta\ or those specially protected from desecration, as 
the walls of a city. All these things by being subject to 
the divine law were incapable of being made the object 
of private rights. The importance of this distinction de- 
pended solely upon the peculiar relation that existed be- 
tween the religious and the civil law at Rome. 

(2) Again, of those things which were not subject to 
the^ divine law some were regarded as incapable of in- 
dividual ownership {res extra patrimotdum^ or extra com- 
mercium) ; while over others the rights of property could 
be exercised {res in patrimordo^ or in commercio). In the 
former class were included things common to all man- 
kind {res communes)^ as the air and the sea ; things be- 
longing alike to all the members of the state {respuMioB^ 
as public roads, rivers, ports, theatres ; and things be- 
longing to a corporation of any kind {res universitatis). 

(3) Among those things which were capable of in- 
dividual ownership there was recognized up to the time 
of Gaius the distinction between res tnandpi and res nee 
mancipi^ according as their alienation did or did not re- 
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quire the formal process of mancipation. But at the 
time of Justinian, this distinction became practically un- 
important, on account of the decay of symbolic forms 
and the practical identification of legal and equitable 
ownership. 

3. Things as to Their General Qualities.— With 
the decline of the artificial distinction between res man- 
dpi and res nee mancipi^ there was brought into promi- 
nence the more natural classification based upon the 
general quality of the things themselves. 

(i) We notice, in the first place, the division most 
usually emphasized by the Roman jurists, that by which 
things are grouped as corporeal (res eorparales) and in- 
corporeal (res incorporales). The former class includes 
all those objects which are tangible or perceptible to the 
senses [guce tangi possunt\ as land, houses, clothing, 
money. The latter class includes all those objects which 
cannot be touched or perceived by the senses (qua tangi 
non possunt), zs certain claims, privileges, "rights," or 
services which, though not tangible, are yet capable of 
being made the objects of a real right. Among these 
things are, for example, a " right " of way, a " right " of 
using and enjoying the fruits of a corporeal thing. 

It must be observed that an incorporeal thing viewed 
as the object of a right is sometimes itself called a 
" right "—as the " right " of way. But here the term 
simply refers to a service in a material thing, which 
service is properly a res^ or the obfect of a legal right in 
the general sense of that phrase. The criticism which is 
often made upon the Roman lawyers in drawing this 
distinction between corporeal and incorporeal things, may 
perhaps be explained from the twofold meaning here 
attached to the word right. It is claimed that this dis- 
traction is entirely illogical, since " the right of owner* 



Digitized by 



Google 



^74 OUTUNES OF ROMAK LAW. 

ship is just as incorporeal as the right of way." It may 
be said in answer to this statement, that neither the term 
"corporeal " nor the tenn " incorporeal " can be applied, 
in the sense of the jurists, to the right of ownership at all. 
These terms can only be applied, in this connection, to 
things as the objects of a proprietary right. If the object 
is a field, it is a corporeal thing. If the object is merely 
a specified service in a corporeal thing, as the '' right 
of way " over a field, it is itself an incorporeal thing. 
It is therefore incorrect to say that the Roman jurists 
speak of some rights as incorporeal rights, implying 
that other rights are corporeal. As a matter of fact, they 
speak of certain services (to which the term " rights " in 
a special sense is sometimes applied) as incorporeal things 
as opposed to other things which are corporeal. 

(2) Again, things were divided into movable {rts 
mobiles) and immovable {res immMles\ according as they 
can or can not be transferred from place to place without 
injury to their substance or form. Among immovable 
things were included lands and every thing attached 
thereto, such as buildings, trees, ungathered fruit, stand- 
ing grain, minerals. While this distinction is based 
primarily upon the physical nature of the things them- 
selves, the question as to the immovability of certain 
things may depend upon their juridical relation to other 
things. Upon this principle, the jurists worked out quite 
thoroughly the subject of fixtures {.fiocd)^ that is, things 
which are so related to an immovable thing as to partake 
of the same character. 

(3) Things were, moreover, regarded as either divisible 
{fes dividua) or indivisible (res individua)^ according as 
they can or can not be separated into parts without de- 
stroying their essential character or use. The jurists re- 
garded as divisible only those things which, without de- 
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stniction of their substance or perceptible diminution of 
their value, are susceptible of being split into portions 
analogous in quality to the thing itself and differing 
from it only in quantity. But the principle of division 
was extended so as to apply not only to a physical divi* 
sion into definite parts [partes certa)^ but also to a juridi- 
cal division into imaginary parts (paries incertai)^ as 
when a single thing is owned by two or more persons in 
common. 

(4) For certain special purposes, things were also re- 
garded as either consumable {gua usu cotisumuntur) or 
inconsumable {qua usu non consumuntur). The former 
class includes those which necessarily lose their substance 
or value by legitimate use, as wine, oil, food, etc. All 
other things are included in the latter class. This dis- 
tinction is important in connection with certain kinds of 
loans, and also in determining the extent to which a per- 
son is liable who has received the right of using a thing 
belonging to another. 

4. Thing^s as to Their Mode of Designation.— 
A still further method of viewing things was according 
to the mode in which they are designated in a legal 
transaction. 

(x) On this principle was founded the division of 
things into those which may be furnished in genere^ and 
those which must be furnished in specie. By a " generic " 
thing is properly meant not a class of things, but a thing 
designated by the class to which it belongs. When, 
therefore, a thing is generically designated in a contract, 
any one of the kind may be furnished. But when a thing 
is specifically named, the particular thing itself must be 
furnished. These classes are sometimes distinguished by 
the barbarous Latin phrases, res fungibiles and res nan 
fuftgilnles. 
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(2) Somewhat allied to the above distinction is that 
by which things are regarded either as particular (jres 
singulares) or collective (rerum unwersitates). By a res 
singularis is meant an individual thing taken by itself, as 
a slave, a house. By a rerum unwersitas is meant a 
group of things taken as a whole without regard to the 
number or specification of the individuals composing it, 
as a flock of sheep, a stock of goods, an entire estate. 
The peculiarity of a collective thing consists in the fact 
that it is not legally affected by any natural increase or 
diminution of the individual elements that enter into it. 

5. Things as to Their Mutual Relations. — 
When considered with reference to their relations to each 
other, things were regarded as either principal {resprinci- 
pales) or accessory {res accessoria). A principal thing, ac- 
cording to the Roman law, is one that can subsist by it- 
self, and is legally viewed as the direct object of a right. 
An accessory thing, on the other hand, is one that is so 
joined or related to the principal that its legal character 
is merged in that of the latter. This relation of principal 
and accessory is of the greatest importance as connected 
with the transference of the title to property and the re- 
covery of property by suit. It was a general principle of 
the law that whoever has the right to the principal, has 
also the right to the accessory thing. 

In defining the things that are included under the term 
** accessory," it is necessary to observe that the term ap- 
plies to something else than that which merely forms an 
essential and constituent part of another thing {pars ret 
principalis) and which from its very nature must follow 
the disposition of the whole. The term applies rather to 
that which possesses, to a certain extent, a distinct char- 
acter of its own, but which loses its legal independence 
by sustaining a subordinate relation to another thing. 
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Things properly regarded as accessory may be grouped, 
in general, under " appurtenances " and ** fruits." 

(i) Appurtenances are things which have been so 
joined or attached to the principal thing as to be regarded 
as necessary auxiliaries to it {causa ra) and to be legally 
treated as though they were parts of it {guasi partes res'). 
They may belong to movables or immovables. But that 
they may be properly auxiliary to the principal thing, it 
is necessary, first, that they be naturally adapted to serve 
the principal thing and augment its utility ; secondly, 
that this adaptation be of a permanent character ; and, 
thirdly, that it be eflficiently realized. The rule of the 
Roman law is that every disposition that affects the prin- 
cipal affects also the appurtenances, unless an exception 
be expressly made. 

(2) Under the term " fruits," the Roman law includes 
not only the natural organic products of a thing {/rucfus 
naturaies)y as the products of the soil and the offspring of 
animals ; but the pecuniary benefits that may be legiti- 
mately drawn from a thing {frucius civiles) as interest 
and rents. Natural fruits comprise something more than 
those which are called strictly natural {mere naturaies\ 
that is, which result from the spontaneous growth of 
nature ; they include, besides, those which are called 
industrial {industriales)^ that is, the production of which 
requires the aid of human labor, as agricultural and 
mechanical products. For the purpose of determining 
the legal disposition of certain natural fruits, it becomes 
necessary sometimes to distinguish between those which 
are still unsevered from the principal thing (pendentes) ; 
those the separation of which has resulted from chance 
or natural causes {separati) ; and those which have 
been gathered or appropriated with the intention of 
retaining possession {percepii). The principles which 
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were applied to the legal disposition of natural fruits were, 
in general, applied also to civil fruits. 

Within the meaning of the Roman law, the term acces- 
sory thing thus comprehends everything which in a legal 
transaction is by presumption transferred or retained 
with the principal ; and, consequently, everything which, 
in a civil suit, the claimant of the principal may prop- 
erly demand from the defendant in addition thereto, 
including what he would have derived from the principal 
had it not been unjustly withheld from him. 

Rcferenccs.--Gaius. 2, 1-14 ; "Inst," a, 1-12 ; "Digest," De 
dtvisUm rerum (i, 8), De acHombus emti et vetuHH (19, i) ; Mac- 
kenzie, " Roman Law," pp. 161-164 ; Tomkins and Jencken, 
*' Modem Roman Law," pp. 56-62 ; Amos, ** Roman Civil Law," 
pp. 123-131 ; Kaufmann's •* Mackeldey," L, pp. 151-158 ; Philli- 
more, " Private Law Among the Romans," pp. 88-93 ; Gondsmit, 
*' Roman Law," Bk. I., ch. 4; Demangeat, "Droit Romain,"!., 
pp. 438-447; Marezoll, ** Lehrbuch," §§ 82-85; Backing, '* R6m. 
Privatrecht," S. 30-36 ; Amdts, •* Pandekten," §§ 48-55 ; Vange- 
row, "Pandekten," §§ 61-79; Windscheid, <« Pandekten," §g 
137—144. 

See also, Moyle, " Institutiones," pp. 197-219; Sohm (Ledlie), 
" Institutes," {§ 45-47 ; Salkowski (Whitfield), " Institutes and His. 
tory," pp. 333-353; Girard, "Manuel," pp. 239-254; May, " El^. 
ments," pp. 152-163; May and Becker, " Precis," pp. 94-114; Cuq, 
" Inst. Jurid.," II., pp. 179-186; Bry, " Principes," pp. 233-242; 
Petit, " Traits d^menUire," pp. 161-169; Acctrias, "Pi^cis," I., 
pp. 479-5x0. 
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. CHAPTER XXIII. 

THE QBNERAL RIGHT OF OWNERSHIP — DOMINIVM. 

The law of property in general determines not only the 
various kinds of things which may be made the objects of 
a real right, but also the various kinds of real rights 
which may be exercised with reference to things. These 
rights may be very extensive or they may be very limited. 
But the common feature which characterizes them and 
which distinguishes them from personal rights is the 
fact that they avail against the world at large. In de- 
fining the character and extent of real rights, a distinc- 
tion is to be drawn between those which one possesses 
in that which belongs to himself {Jura in re prcpria\ and 
those which he possesses in that which belongs to another 
(;ura in re aliena). 

Reserving for the present the consideration of the latter 
class of rights, we shall notice the distinctive features of 
those rights which one is said to possess in that which 
is his own. These rights involve the highest and most 
absolute control which a person is permitted under the 
law to exercise with reference to an object. To this 
superior class of real rights, the Roman jurists applied 
the term dominium — that is, ownership in the proper 
sense of the word. It is true that the term dominium 
was sometimes used to include all kinds of real rights, 
whether superior or subordinate ; but it was generally 
restricted to that class of rights with reference to things 
which not only avail against the world at large, but which 
are held under no superior except the law-making power. 

«79 
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We shall be in a position better to define the specific 
elements and various fonns of ownenhip, if we first con- 
sider the growth of the legal idea of property as illus- 
trated especially in the Roman law. 

z. Growth of Property as a Legal Right. — 
Property is founded primarily upon the instinct to ap- 
propriate the necessary means of human existence and 
happiness; and when considered as a moral ri^t, it 
has no doubt an ultimate basis in the nature of man. 
But when looked upon from a purely legal point of 
view, it is seen to be immediately connected with the 
evolution of civil society and the growth of state-power. 
This may be illustrated by the successive forms in which 
property has been held, and by the successive modes in 
which it has been protected. 

(i) In the early stages of society, the social and the 
proprietary relations of men are so closely allied to each 
other as to be governed substantially by the same princi- 
ples. On account of the peculiar organization of early 
society, the primitive form of property, especially as it re- 
lates to immovables, partakes somewhat of the character of 
"communism." The individual rights of appropriation 
are merged in the general proprietary rights of the group. 
Whatever is acquired by any member belongs to the 
common estate ; and it is held and perpetuated as an 
adjunct of the community as a whole. But the growth 
of the importance of the individual as an independent 
member of society is accompanied by the growth of 
individual ownership as a right distinct from the general 
right of ownership exercised by the community at large. 
The transition from collective to individual property 
seems to be an historical fact that has everywhere at- 
tended the emergence of man from a state of barbarism. 

In Roman history, we find illustrations of this fact in 
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the gradual decline of the collective idea of property in- 
Yolved in the organization of the gens and the patriarchal 
family, and in the corresponding growth of an elaborate 
system of rules, granting to the individual the inde- 
pendent power of acquisition and alienation. 

(2) The growth of the legal idea of ownership is also 
associated with the evolution of the state as a mediating 
and sanctioning power. In primitive society the right of 
property is based upon force. The right of the group to 
that which it holds depends upon its capacity to retain 
its goods against forcible dispossession. With the growth 
of the state, however, the force necessary to protect prop- 
erty is taken away from the elementary group and the 
individuals composing it, and reposed in the larger body- 
politic. This results in the adoption, on the part of the 
state, of certain rules in accordance with which its medi- 
ating and sanctioning authority is exercised. The right 
of appropriation, protected by the force of the proprietors 
themselves, is thus modified by the growth of common 
rules of acquisition, which apply alike to all and which 
are enforced by the sovereign power of the whole com- 
munity. And in adjusting the conflicting claims of 
different proprietors, the state, as it ceases to be a re- 
specter of persons, comes gradually to recognize princi- 
ples that are based upon an equality of rights. In con- 
nection, therefore, with the movement whereby collective 
property is translated into individual property, there is 
also a movement whereby the sanctioning power is trans- 
ferred from the proprietors to the body-politic. 

The growth of the Roman law of property gives un- 
mistakable evidence of this twofold process — the differ- 
entiation of the proprietary tenure from collectivism to 
individualism, and the integration of the sanctioning 
power from private force to state authority. The legal 
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idea of property, therefore, which we find in the Roman 
law is that of a right held by a person over a thing- 
absolute with reference to all other persons, but relative 
with reference to the state. It is relative with' reference 
to the state not only because the right itself is sanctioned 
by the state, but because its extent and the legitimate 
modes of its acquisition are determined by the state 
authority. The legality of the right of property thus 
depends directly upon the sanction given to it by the 
state. But it must not be supposed that the Roman 
jurists ignored the ethical basis of this right. No more 
than any other right is the right of property created by 
the arbitrary will of the state. It is sanctioned by the 
state because it is in accordance with the natural princi- 
' pies of justice, which the state is always morally bound 
to respect. 

2. Elements Inyolyed in Ownership or Domin- 
ium. — According to the Roman law, the right of owner- 
ship, or dominium^ is the most extensive real right which 
a person can legally exercise over a thing. It is the 
plenary control over an object availing against the world, 
and in its exercise it is subject to no superior authority 
except that of the state. It must not, however, be re- 
garded as an absolutely unlimited right, for it is restricted 
by the legal rights of other persons and by the general 
duties resting upon the owner as a law-abiding citizen. 

Though subject to these necessary restrictions, it yet 
approaches in its complete form the character of an ab- 
solute right. It is, in general, indefinite as to its extent, 
unlimited as to its duration, and unrestricted as to its 
disposition. Hence, the owner, or daminuSy can hold the 
object to the exclusion of all other persons ; can use it 
according to his own free-will ; can reap all the benefits 
capable of being legitimately derived from it ; and can 
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freely dispose of it during his lifetime or at his death. 
In the technical language of the Roman law, dominium^ 
or complete ownership, includes : 

(i) The jus utendiy or the right of making use of the 
thing. 

(2) The jus fruendi, or the right of appropriating its 
fruits, whether natural or civil. 

(3) The jus abutendiy which involves the right of de- 
struction, consumption, and free disposition. 

3. Different Forms of Ownership.— In connection 
with the simple idea of ownership just described, there 
are certain special features relating to the form of owner- 
ship, or the mode in which it is exercised, that should be 
noticed. 

(i) In the first place, the Romans made a distinction 
that corresponds somewhat to legal and equitable owner- 
ship. This distinction, which as we have seen played a 
very important part in the history of the law of property, 
was based not so much upon the extent of the right as 
upon the kind of sanction by which it was protected. It 
is only necessary to collate certain facts already referred 
to, in order to see the relation which these two forms of 
ownership sustained to each other. Dominium^ it will be 
remembered, referred originally to that right of property 
which was protected by the jus civile. But the praetor 
assumed the authority to protect bonajide possession even 
when all the conditions required by the/i^x civile had not 
been complied with. This kind of property was said to 
be held in bonis j and these two forms of ownership the 
commentators have distinguished as dominium Quirita* 
Hum and dominium bonitarium. With the fusion of the 
jus civile and the/k^j gentium^ and with the tendency of the 
jurists to found all rights upon common principles, the 
possessio in bonis came to be assimilated to dominium. 
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Though the distinction between these two forms of 
ownership continued to exist in legal phraseology, they 
were practically equal in extent, and came to be protected 
by the same tribunal. 

(2) Again, the right of dominium in one and the same 
thing may be exercised by a single person or by two or 
more persons. This gives rise to the distinction between 
single and joint ownership. In the latter case (condomin' 
ium) the undivided thing is held in common by all the 
owners ; they are all in common, according to their share, 
entitled to its fruits, and are also obliged to defray its 
necessary expenses. No one of the owners is entitled to 
the entire thing, nor indeed to any separate part of it. 
But either owner could obtain his own proper share by 
an action called cammuni dividundo, 

(3) While the dominium in the fullest sense is an un- 
limited and exclusive right, it may yet be qualified in 
various ways without destroying the real right of the 
dominus. Upon this fact depends the distinction between 
absolute and qualified ownership, or free and burdened 
property. The ownership is said to be free, or absolute, 
when all the rights involved in the dominium are vested 
in the owner himself ; and in this case it is distinguished 
by the terms dominium plenum^ or plena proprietas. But 
when certain subordinate rights, as the right to use the 
thing or of reaping the fruits, are detached and trans- 
f erred to another person than the owner, the property be- 
comes to this extent burdened. The superior right, how- 
ever^ which still remains with the owner, does not lose its 
essential character as dominium. On account of the fact, 
however, that it is burdened and not free, it is called by 
way of distinction dominium minus plenum^ or nuda pro- 
prietas. The dominus is still a dominus even when his 
rights of ownership are thus restricted or qualified. 
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4. Possession and its Relation to Ownership.— 

Besides the right of ownership, the Roman law recognizes 
another real right, which often sustains an important re- 
lation to ownership, viz.: the right of possession. It is 
evident that there is a clear distinction to be drawn be- 
tween the right to possess {Jus possidendt) which is merely 
a legal consequence of ownership, and the simple right of 
possession {Jus possessionis) which may exist independent 
of ownership. Possession and ownership may, and gen- 
erally do, coincide. But as a person may be the owner 
of a thing and not possess it, so a person may be the pos- 
sessor of a thing and not be the owner. It is when the 
possessor is not the legal owner that it becomes important 
to consider to what rights he is entitled by virtue of his 
possession. To sum up in the briefest space a subject 
which has afforded much discussion and controversy, the 
following statements must suffice. 

(i) Possession, when considered as a mere fact, is sim- 
ply the corporeal apprehension of a thing, or the holding 
of a thing under one's physical control. In order to have 
any juridical significance, the corporeal detention {corpus) 
must be accompanied by an intention {animus) to hold 
the thing as one's own — which, of course, cannot be the 
case when one holds a thing as the property of another 
{cUieno nomine possidet) as a trust or security, in which 
case the Roman law says, that he does not strictly " pos- 
sess " it («^« possidet). In order that possession may 
have full significance as a legal fact {possessio civilis) it 
must have been acquired lawfully and in good faith. It is 
lawfully acquired {possessio ex justa causa) when it has 
been acquired through the forms of a legal title and not in a 
vicious manner {vi^ clam^ vel precario). It is acquired 
in good faith {possessio bonce fidei) when the possessor 
believes that no one has a better right to the thing than 
himself. 
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(2) A question which has seriously disturbed the minds 
of modern civilians is, whether possession, in the Roman 
law, is a rigkt or merely a fiut Notwithstanding the 
clear statement of Papinian, " possessio non tantum cor- 
poris sed et juris est " (D., 41, 2, 49, i), and the fact that 
the Xtxmjus possessioms is repeatedly used by the jurists, 
it may be the part of wisdom for us to avoid this issue, 
and simply say that, whether possession is a legal fact or 
a legal right as well, it is certainly true that the Roman 
law recognizes on the part of the possessor certain definite 
legal rights to which he is entitled by virtue of his pos- 
session. These rights may be considered with reference 
to juridical possession, and with reference to civil pos- 
session. 

In the case of juridical possession — that is, where the 
detention of a thing is accompanied with the intention of 
holding it as one's own — the possessor has the right of 
protection against any other person who has not a better 
title than himself ; and in case he is improperly dispos- 
sessed (w, clam, vel precario) he has the right to be sum- 
marily restored to his possession. As against any one 
claiming a better title, he has the right of retaining pos- 
session until the issue is legally decided. 

In the case of civil possession — that is, where juridical 
possession is also bona fidei zxidi exjusta causa — the posses- 
sor has not only the right of protection but the right of 
assuming full ownership after a period of time specified by 
law (usucapio). He has also the right to the gathered 
fruits of the estate as long as his title remains secure 
against adverse claimants. 

When considered with reference to their accompanying 
rights, juridical and civil possession are sometimes dis- 
tinguished as /^xj^^x/V? ad itaerdicta znd possessio ad usu-- 
capianem. The former was protected by the praetorian in* 
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terdicts (inierdicia retinenda et recuperanda possessionis); 
the latter was protected by the acHo Publidana until it 
ripened in full ownership. The rights which accompany 
juridical and civil possession possess a close similarity to 
ownership. They are substantially real rights, availing 
against all the world, except the single person who can 
show a better title — and in the case of civil possession 
this exception ceases after a prescribed period of time. 

References. — Gains, i, 54 ; 2, 40 ; 3, 80 ; Digest, Commum dU 
vidundo (10, 3) ; Dg acquirenda vel amittenda possessiont (41, a) ; UH 
possidetis (43, 17) ; Code, De acquirenda et retinenda possessume (7, 
32); Mackenzie, "Roman Law," pp. 165-167; Hunter, *' Roman 
Law," pp. X95-222; **Dict. Antiqq." (Dominium^ Possessio); 
Tomkins and Jencken, *' Modern Roman Law," pp. 99-1 11, 150- 
154 ; Kaufmann's ** Mackeldey," I., pp. 231-272 ; Damangeat, I., 
pp. 447-452; Deurcr, **Gcsch. und Inst.," §§ 147-150; Marezoll, 
"Lehrbuch," §§82-103; B(>cking, ** R6m. Privatrecht." S 133- 
140; Vering, **Gesch. und Pandekten," §§ 136-140; Amdts, 
"Pandekten," §§ 123-143 ; Vangerow, ** Pandekten," §§ 198-210, 
295-304; Windscheid, ** Pandekten," §§ 145-169. 

For later references see: Sohm (Ledlie), "Institutes,*' §{48, 54; 
Roby, "Roman Private Law," II., Bk. IV., chs. i, 2; Salkowski 
(Whitfield), " Institutes and History," pp. 353-366; Girard, " Man- 
uel," pp. 255-281: May, "Elements," pp. 163-176; Bry, " Prin- 
cipes," pp. 243-251; Petit, " Traitc elementairc," pp. 170-188; 
Accarias, " Precis," I., pp. 510-553; Cuq, " Inst. Jurid.," II., pp. 
190-231 ; Puchta (Krueger), ** Kursus," II., §§ 222-230. 
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CHAPTER XXiy. 

THE SUBORDINATE RIGHTS OF OWNERSHIP — ^JURA IK RS. 

In complete ownership, all the rights involved in the 
dominium are united and vested in the dominus. But own- 
ership without losing its essential nature, may be- 
come qualified or burdened. This occurs when certain 
subordinate rights are separated from the dominium and 
conferred upon some other person than the dominus. 
For instance, one person may be the owner of a thing and 
have the right to its substance ; while to another person 
may be granted the right to use the thing in a specified 
way, or to make use of its fruits for a specified time. The 
rights which may thus be detached from the dominium 
without destroying the superior right of the dominus — ^in 
other words, the rights which one person may exercise in 
the property of another — are called fura in re aliena^ or 
simply yz/rtf in re. They are regarded as subordinate to, 
yet distinct from, the dominium^ and are hence subject to 
a separate consideration. 

X. General Features of Jura in Re. — The/»ra in 
re of the Roman law may be defined in general as certain 
subordinate rights of ownership which are exercised by 
one person in the property of another. They do not 
themselves constitute ownership in the proper sense, but 
are certain rights of a specified nature " carved out " of 
the dominium^ without, however, destroying the residuary 
or principal right of ownership {nuda proprietas). In this 
separation of the rights of property, the distinction must 
be kept in view between the superior rights which the 
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owner still retains in his property, and the subordinate 
rights which are transferred to another. In such a sep« 
aration, these two sets of rights in the same object are cor- 
relative to each other — ^the superior right being restricted 
in proportion to the extent of the subordinate rights 
which are detached. 

The general characteristics of the jura in re may be 
described as follows : 

(i) They are regarded as real rights, availing against 
all the world equally with complete ownership. 

(2) They are less in extent than complete ownership 
{plena proprietas\ although they may, in some cases, be 
practically of greater extent than the residuary right 
of ownership {nuda proprietas) left after their separa- 
tion. 

(3) They sustain a certain subordinate relation to 
ownership, since in case of their extinction as separate 
rights, they are re-absorbed into the dominium, 

(4) They are never presumed, but if questioned they 
must be proved as to their existence, and also specifically 
defined as to their extent, and as to their duration if 
limited in time. 

Among the various y»ra in re of the Roman law, some 
are granted for the benefit of an adjoining estaW, as 
prsedial servitudes ; some are granted for the benefit of a 
particular person, as personal servitudes ; some are 
granted in perpetuity for the benefit of a person and his 
heirs, as emphyteusis and superficies ; and some are granted 
to a creditor as a security for debt, as pignus and 
kypotheca. We shall consider them briefly in the order 
named. 

2. Prasdial Senritudes— Rural and Urbasu— Prae- 
dial servitudes comprise certain rights, or services, in one 
estate which are detached from that estate and united to 
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an adjoining estate for the benefit of the latter. In sach 
a case^ the one estate is burdened to the extent that the 
other is benefited ; or, in the language of the law, one 
estate serves the o'Ctitx—fradium servii prcMUo. Of the 
two adjoining estates, the one from which the rights are 
detached, or which sufifers the burden, is called the 
fra^um serviens ; while the other, which receives the 
benefit of the servitude, is called the pr odium dominams. 
When a praedial servitude has once been established, the 
privileges of the dominant estate and the burdens of the 
servient estate remain without regard to what particular 
persons may come into possession of the different estates. 

The general principle controlling prasdial servitudes is» 
that the dominant estate must derive an actual benefit 
from the servitude, and the benefit derived must be due 
to the relative position, the essential nature, or the pecu- 
liar features of the servient estate. This benefit, which 
the owner of the dominant estate derives from the other, 
may ht positive^ as when he is allowed to put the servient 
estate to a certain use which he could not otherwise do, 
e. g.y in using the right of way ; or the benefit may be 
negative^ as when the owner of the servient estate is re- 
strained from using his property as he might do if the 
servitude did not exist, e,g.^ in being prevented from 
raising his building so high as to obstruct his neighbor's 
light. Upon this principle depends the distinction be- 
tween positive (or affirmative) and negative servitudes. 

Praedial servitudes are commonly divided into rural^ or 
those that relate to land, and urban^ or those that relate 
to buildings — so-called because the former are more 
common in the country, and the latter in the city. 

(i) Rural servitudes comprise the rights which the 
owner of one piece of land has to certain services or 
benefits afforded by an adjoining piece of land belonging 
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to another person. As examples of such servitudes may 
be mentioned : the right to pass over an adjoining field 
on foot or horseback (/V^r) ; the right of passage for car- 
riages or for cattle {actus) ; the right of way for any kind 
of vehicle or for any kind of purpose (zva)y the right of 
drainage {aquaductus) ; the right of watering cattle on 
another's field, or of drawing water from another's well 
(aquahausius) ; the right of pasturage on another's land 
{Jus p<ucendi\ etc. 

(2) Urban servitudes are similar to the preceding, ex- 
cept that they relate to buildings. The following are 
some of the chief examples : the right of supporting a 
building upon another's house- wall {jus cruris ferendt) ; 
the right of inserting a beam into another's wall {jus tigni 
immitiendi) ; the right of projecting a roof over another's 
ground, or of opening a house-drain upon it {jussHllicidii 
veljluminis recipiendt) ; the right to restrain a neighbor 
from raising a wall so high as to obstruct the light {jus 
altius turn Mlendi), 

No servitude, whether rural or urban, whether posi- 
tive or negative, exists unless it has been constituted 
in a manner prescribed by law. And when once estab- 
lished, it remains until terminated according to the rules 
of the law. A prsedial servitude may be created by agree- 
ment ; by testament ; by prescription; or by a judicial de- 
cree. It may be terminated by renunciation, or voluntary 
surrender ; by negative prescription, or non-use for that 
period of time which would have been necessary to es- 
tablish it ; by consolidation or merger, which takes place 
when the ownership of the adjoining estates becomes 
united in a single person ; and by destruction either of 
dominant or of the servient tenement. 

The general principles of the Roman law regarding 
prasdial servitudes are preserved in the modem civil law, 
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and are applied, in a great measure, to the '* easements '* 
of the English common law. 

3. Fersonal Servitudes— Usufruct, Use. — Per- 
sonal servitudes comprise certain subordinate rights in 
property which are detached from the dominiutn for the 
benefit of some particular person other than the owner. 
On account of their distinctive character in being grant- 
ed by the owner to some specific person, they cannot, 
strictly speaking, be alienated, and they cannot extend 
beyond the lifetime of that person for whose benefit they 
are granted. The character of personal servitudes will 
be more clearly indicated by defining their species, which 
are Usufruct, Use, and some others of less importance. 
. (i) Usufruct {ususfructus) is the right of using a piece 
of property belonging to another and enjoying its fruits 
without impairing the substance. Or, in the words of 
Paulus, it is : " Jus alienis rebus utendi fruendi salva re- 
rum substantia " (D., 7, i, i). This right may be estab- 
lished in any corporeal thing, whether movable or im- 
movable. It was originally restricted to things that are 
not consumed by use ; but a quasi usufruct was afterward 
allowed in consumable things, on the condition that an 
equivalent of the substance consumed be restored, either 
in kind or in money. The person for whose benefit the 
servitude is established is called the usufructuary (usu- 
fructuarius). It was a peculiar principle of the Roman 
law that, while the right' of usufruct was regarded as 
strictly inalienable, the usufructuary might permit a third 
person to exercise it and receive the benefit that it 
afforded. But in this case the original relation between 
the usufructuary and the proprietor still remained 
unchanged. 

The privileges and the liabilities of the usufructuary 
grow out o! the essential nature of the right itself. He is 
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entitled to use the property in any legitimate manner. He 
is entitled to the benefit of all the fruits, both natural 
and civil, that are properly accessory to the estate*-that 
iSf the fruit ungathered at the commencement of the in* 
teresty and the fruit gathered before the termination of 
the interest. Consequently, the fruit gathered before the 
commencement and ungathered at the termination of the 
interest belong to the dominus. The usirfructuary is also 
under certain obligations which attend his right, viz.: to 
make compensation for any injury done to the property ; 
to keep the property in ordinary repair ; and to pay the 
public burdens or taxes to which the estate is liable. 
Every usufructuary was also obliged, according to the 
Roman law, to give security to restore the property in 
the same condition as that in which he received it. 

Like all other servitudes, the usufruct must be created 
and terminated in a manner prescribed by law. It may 
be established by testament ; by agreement followed by a 
quasi tradition ; by being reserved in the alienation of the 
nuda proprietas ; by adjudication, as when a judge by a 
compromise between disputants decrees the nuda jpra 
prietas to one claimant and the usufruct to another *, jtnd 
by special law, as where Justinian gave the father a life 
interest in the son's peculium. The right, on the other 
hand, may terminate by the natural or civil death of the 
usufructuary ; by limitation, when granted for a specified 
period ; by merger, when the usufruct and the nuda pro- 
prietas are re-united in the hands of the same person ; by 
renunciation, when the right is voluntarily surrendered to 
the proprietor ; by non-use for the prescriptive period ; 
and by the destruction of the property in which the right 
is established. 

(3) Use {usui) is an interest in the property of another 
of less extent than the usufruct. It is restricted to tke 
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•e of the |MU|icitjy rirlwii^ the fonls cjbcept 
I gnmted in land, in which case there b indoded the 
riji^t to the fntits neccBaij to snpplv the dafl j wants of 
Iht uwaaij {mMusrimsy The use was not onlj inalienable, 
like the nsofnict, bat eren the exercise of the right coold 
not be tnmsf ened to another. The principles relating to 
Ihe estaUishment and termination of the nse were sub- 
atantially the same as those that applied to the nsofmct. 

(j) Besides these more important personal servitude^ 
there were in the Roman law certain others which need 
merely to be mentioned, viz.: the rig^t to reside in a 
hoose {kabitaH4f) ; the rig^t to the labor of slaves {ifpene 
servarum); the ri^^t to the use (rf animals {opcrm 
faoruwi) ; and the right to possess and enjoy the tem- 
porary benefit of another's property, whether movable or 
immovable, at the will of the owner {frecarimwi). The 
general principles applicable to these were similar to those 
principles already mentioned in connection with the other 
personal servitudes. 

The personal servitudes of the Roman law, and of the 
modem civil law, so far as they relate to inmiovable prop- 
erty, are somewhat analogous to the ''estates not of in- 
heritance ^ of the English common law. Owing to the 
peculiar and distinctive origin of the English law of real 
property, this analogy indicates^ however, no historical 
relation between the two interests. 

4« Emphyteusis and Superficies.— The broadest 
jura in re of the Roman law were the Emphyteusis 
and the Superficies^ which approximate quite nearly to the 
complete right of ownership. In these cases, the largest 
portion of the rights involved in the domitdum are granted 
to some other person than the dominus^ so that the residu- 
ary rights belonging to the dominus are of a comparatively 
limited character. 
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(i) EmfhyUusis is the perpetual right of using and 
enjoying the fruits of the land belonging to another 
on condition of proper cultivation and the payment of an 
annual rent. Before the legislation of Justinian, this 
right had no definite character of its own, sometimes be* 
ing treated as a sort of perpetual usufruct and sometimes 
as qiuui damimum — ^although it could neither be a usu- 
fruct, since it was inheritable ; nor dominium^ since it was 
distinct from the right of the donUnus. Justinian, ac- 
cordingly, gave it a distinct character, by applying to it 
the law {relating to ager vectigalis — or the land leased in 
perpetuity by towns, — ^which had itself been founded 
upon the law relating to ager publicus. 

We may, therefore, trace the principles involved in the 
emphyteusis^ or the perpetual lease of land, to the earliest 
theories of landed property existing at Rome. The land 
which was originally conquered by the Romans was for 
the most part given over to individual citizens to occupy 
and enjoy. But its true ownership still remained with 
the state, the land itself being called ager publicus. Its 
possession involved the exclusive right to its enjoyment, 
and was protected by the praetor's interdicts. The land 
thus possessed was subject to an annual rent — usually a 
tenth or a fifth part of the products, — whereby it was 
sometimes called ager vectigalis. The latter term was 
afterward applied to any land leased in perpetuity by the 
state, or by any municipal or ecclesiastical corporation ; 
it was usually restricted, however, to town lands, which 
were so leased that neither the lessee nor his legal suc- 
cessors could be ejected or disturbed so long as the vecti- 
gal^ or rent, was paid. The application of the law re- 
garding the ager vectigalis to perpetual leases of private 
land gave to the latter, under the name of emphyteusis^ a 
distinctive character as a part of the law of private 
property. 
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Although the emphyteusis did not properly carry with it 
the dominium^ it involved all the beneficial rights of own- 
ership. Not only did the emphyteuta^ or holder of the 
right, possess all the privileges involved in the usafmct, 
but the right itself was alienable, devisable, and inherita- 
ble. The rights which the dominus (with his heirs) still 
retained were the right to the annual rent, the right of 
pre-emption, the right to a fine of one-fiftieth part of the 
value of the estate upon alienation, and the right of re- 
version. There was thus involved in the relation growing 
out of this right a sort of " double ownership " — a prac- 
tical but inferior ownership held by the empkyteuta^ and a 
theoretical but superior ownership held by the dominus. 
This principle of double ownership in land, uniting the 
beneficial right of the tenant with the reversionary right 
of the lord, is analogous, and perhaps historically related, 
to the feudal tenures of the Middle Ages, upon which are 
founded the *' estates in fee " of the English law. 

This right, like every oXhtxjus in re of the Roman law, 
was never presumed to exist. It might be created by 
contract, which was, on account of the early indefinite 
nature of the right itself, sometimes regarded as a lease 
and sometimes as a sale, until the emperor Zeno gave to 
it a distinctive character and name {contractus emphyteutic 
carius); by testament ; and, as some suppose, by prescrip- 
tion. It might cease to exist — that is, revert to the 
dominus-^hy renunciation ; by serious injury to the prop- 
erty ; by the non-payment of the rent or of the public 
burdens to which the land was liable; by alienation 
without due notice to the owner ; by negative prescrip- 
tion, which might occur when the owner himself held the 
land by ^^^^z^//ir possession for the prescriptive period; 
and by the death of the emphyteuta without heirs. 

(2) Superficies is a right similar to the preceding, appli- 
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c«ble, however, to buildings instead of land. By it a 
person could erect a building upon the land of another, 
which building, though theoretically belonging to the pro- 
prietor of the land, was practically the property of the 
grantee, who could use it, transfer it, or transmit it to his 
heirs, subject to the payment of an annual rent. This 
right is analogous to the long building-leases of the £ng* 
lish law. The conditions of its creation and extinction 
were substantially the same as those of the emphyteusis. 

5. Pignus and Hypotheca.— The remaining Jura 
in re to be considered are those rights which a creditor 
might acquire in the property of another as a security for 
debt. These are the pignus and the hypotheca. The 
chief distinction between these two rights consists in the 
fact that the former, like the English pawn, involves the 
transference of the possession of the property to the 
creditor ; while the latter, like the English mortgage, 
allows the possession to remain in the hands of the 
debtor. In considering the nature of these rights, we 
may notice the mode in which they were developed as 
real rights ; the principles by which they are controlled ; 
the modes in which they may be established ; and the 
conditional power of sale which they involve. 

(i) The earliest mode of granting security for debt — 
leaving out of account the manus injectio of the XII. 
Tables, which placed in jeopardy the personal liberty of 
the debtor — was by ^^fidmia. This involved the trans- 
fer of full legal ownership in the property to the creditor 
(by mancipation or in jure eessio) upon the condition of 
its being re-conveyed by the creditor on the payment of 
the debt. lYitfiducia was not only attended with incon- 
venience, but did not secure the debtor from the injustice 
which might arise in case the creditor saw fit to alienate 
the prc^rty. Having relinquished the legal ownership 
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the debtor had no remedy for the recovery of the prop* 
erty, in case it passed from the hands of the creditor. 
This injustice was partially met by the early pignusy or 
pledge. In this case, the possession only of the property 
was transferred to the creditor, who simply acquired the 
right of sale if the debt was not paid when due. The 
debtor was now made safe by retaining the full owner- 
ship of the property ; and the claim of the creditor was 
secure as long as he retained possession of the property 
pledged. But in case the latter lost his possession^ he 
also lost his security ; since, not being the owner, he had 
no real action for its recovery. 

In order to prevent injustice either to the debtor or to 
the creditor, it was necessary not only to preserve to the 
debtor his right of ownership, but also to secure to the 
creditor his right of conditional sale, whoever might 
happen to be the possessor of the property. This was 
accomplished by the praetorian law, which at first gave to 
the proprietor of an estate a real action {actio Serviand) 
for the recovery of property pledged by his tenant 
{colonus) as a security for rent. This right was extended 
by the actio quasi Serviana (called also actio hypothecaria\ 
so that any creditor might pursue his right to any prop- 
erty that had been pledged as a security for debt, against 
any person having it in his possession. The ancient 
fiducia passed away, as the pignus and hypotheca assumed 
the character oijura in re^ or real rights, available against 
any person who might hold the burdened property in pos- 
session. With certain supplementary provisions giving to 
the owner of the burdened property a reasonable time in 
which to redeem his property from the burden resting up- 
on it, the Roman law of pledge and mortgage was essen- 
tially complete. 

(2) The principles which controlled the pignus and the 
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kypotheca were substantially the same, with the general 
distinction that the former involved possession on the 
part of the creditor, which the latter did not. Each 
right pre-supposes a valid claim, for the security of 
which it is established ; and hence, if the debt is not 
legally valid, the security has no significance. The right 
may be granted in any thing which is capable of aliena- 
tion. This generally consists in a corporeal thing, mov- 
able or immovable, or in any aggregate of rights that 
can be conveyed. But a personal servitude (as a usufruct) 
although it cannot itself be strictly alienated, may furnish 
the basis of a security ; in this case, however, the creditor 
cannot seize upon the right of usufruct itself, but only 
upon the fruits that result from the usufruct. The right 
of pledge or mortgage is said to be general^ when it re- 
lates to the whole property of the debtor ; and special^ 
when single things only are pledged. 

(3) The right may be established by agreement ; by 
testament ; by judicial decree ; and by operation of law. 
When created by agreement or testament, it can be estab- 
lished only by the one who has the legal right to the 
thing pledged. By a judicial decree, the possession of the 
debtor's property may be adjudged to the creditor until 
the judgment-claim has been satisfied. By operation of 
law, the tacit right of mortgage {hypotheca tacitd) was, 
among the Romans, attached to certain specified claims. 
For example : TYitfiscus had a general mortgage on the 
property of all subjects as a security for public taxes ; 
the husband on the property of him who promised the 
dos J the wife on the property of the husband for the res- 
titution of the dos ; the lessor on certain things belonging 
to the lessee as a security for rent. In some other cases 
specified by law, similar burdens rested upon property as 
a security for claims— which were somewhat analogous to 
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certain liens of the English law. The right of pigtms of 
of kypothica is terminated upon full legal satisfaction of 
the claim for the security of which it was established. 

(4) The power of sale {Jus distrahendi) in cases of non 
payment, forms an essential feature of the pledge and mort* 
|age. Lest creditors on the one hand should be hin- 
dered in pursuing their rights, and lest debtors on thd 
other should too hastily lose the ownership of their prop* 
erty, Justinian fixed certain provisions regarding the en- 
forced sale {distracfio). If the parties had agreed as to 
the time and manner of the sale, the terms of the agree- 
ment must be carried out. If there had been no agreement 
to that effect, and the creditor wished to sell the prop- 
erty, he must, if he had possession, give formal notice of 
his intention to the debtor ; or, if he had not possession, 
he must obtain a judicial decree ; and after two years 
from either of those events, he was authorized to sell the 
property and satisfy his cljum. After the satisfaction of 
the claim, the surplus of the proceeds of the sale belonged 
to the debtor. If the claim was not fully satisfied by the 
proceeds, the debtor was still responsible for the de- 
ficiency. 

Closely connected with the right of sale is the question 
of priority, when several pledges are established in the 
same property. In general, the rule holds that the earlier 
pledge or mortgage has the preference over the later. 
But this rule is modified by the recognition of certain 
privileged mortgages specified by law. For example, 
those based upon an operation of law were generally 
preferred to those created by convention or testament. 
Among privileged mortgages, those based upon the claims 
of lYitfiscus stood first, and those based upon the claims 
of the wife to her dowry stood next. The claims of each 
prior mortgage must be fully satisfied, before the right of 
sale passes to the one next in order of priority 
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It may be said, in conclusion, that the Roman law of 
^gnus and hypotheca forms the basis of the modem civil 
and English law of pawn and mortgage. The English 
law of mortgage, however, being based upon the theory 
of a legal conveyance by deed, is more analogous to the 
ancient fiduda. It is, no doubt, true that the rights of 
the debtor are better protected in the common law than 
in the ancient law of the fiducia ; while in equity, the 
practical tendency is to bring the mortgage into substan- 
tial harmony with the principles of the later Roman hypo- 
theca^ both in respect to its essential nature as z.jus in re^ 
and to its principles regarding redemption. 
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CHAPTER XXV 

THB ACQUISITION OP OWNERSHIP IN SINGLE THINGS. 

Having thus far considered the various kinds of things 
that can be made the objects of ownership, and the various 
kinds of real rights that can be exercised with reference 
to things, we pass to consider the various modes by which 
ownership in things may be legally acquired. A *' mode 
of acquisition ** (modus acquisitiofus\ or title to property, 
refers to any fact or event by which the dominium becomes 
legally vested in a determinate person. It applies alike 
to the original acquisition of a thing which has no pre- 
vious owner ; and to the derivative acquisition of a thing, 
that is, the transference of a thing from one owner to 
another, whether the transference is made during the life- 
time of the previous owner or on the occasion of his 
death. But it applies strictly to the dominium only ; and 
not to the creation and transference of the jura in re^ 
except where such application is specified by law. From 
the point of view of the owner, the jura in re are simply 
burdens or restrictions resting upon his property ; so that 
when he transfers his property to another, he must trans- 
fer it subject to such burdens — that is, minus the rights 
which are detached. Ulpian says : " Nemo plus juris ad 
alium transferre potest quam ipse haberet " (D., 50, 17, 

54). 

In their arrangement of this subject, the Roman lawyers 
made a broad distinction between the acquisition of 
single things {acquisitio singuiarum rerum\ and the 
acquisition of an entire estate {acquisitio per universi- 
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iatem rerum). Following their order let us then define 
first the modes, or titles, by which ownership may be 
acquired in single things as opposed to an entire estate. 
At the time of the classical jurists, these were regarded 
either as *' natural " or "civil." In other words, things 
were said to be acquired either ex Jure gentium or ex jure 
dviii. The former comprised occupation, accession, and 
tradition ; the latter comprised mancipation, injure cessio^ 
usucapion and donation. But by the changes which had 
taken place in the law, mancipation and injure cessio had 
practically passed away ; and usucapio had become identi- 
fied with possessio longi temparis, assuming the more 
general character of prescription. We may, therefore, 
consider the Justinian law regarding the acquisition of 
single things under the heads of occupation, accession, 
tradition, prescription, and donation. 

z. Occupation, its Principles and Application.— 
Occupation {pccupatio) consists in taking possession of a 
thing over which no one has a proprietary right. The 
rule of the law is, res nullius cedit occupanH. There are 
four essential conditions which must co-exist in order to 
give to occupation its full legal significance as a title to 
property. First, the thing must be a res nullius — that is, 
a thing which either never had an owner, or which, 
by virtue of a previous dereliction, has not an owner at 
the time of its occupation. Secondly, it must be a thing 
which is capable of ownership — that is, a res in commercio. 
Thirdly, it must be brought into the actual possession or 
control of the one professing to acquire it. Fourthly, the 
person must acquire it with the intention of assuming 
ownership in it ; in other words, the possession must be 
juridical. 

There are several applications of this title that are 
specified in the Roman law, of which the following are 
the most important : 
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(i) Wild beasts, birds, fishes, and in fact all aiumals 
which are still in their natural state of freedom, become 
the property of the captor. This ru)e» of course, applies 
especially to hunting, fishing, and fowling. The rule 
holds good even though the capture be made on uiother*s 
land ; the captor, however, is in this cas^ liabk for any 
damage resulting from his trespass. 

(2) Precious stones and gems in a state of nature be- 
come the property of the finder. This princq^le does not, 
however, apply without modification to a treasure-trove — 
that is, a treasure deposited in a place for so long a time 
that its owner is unknown. If found upon one's own 
ground, such a treasure belongs wholly to the finder ; but 
if found upon another's ground, the property is equally 
divided between the finder and the owner of the ground. 

(3) Things the ownership of which has been abandoned 
are capable of occupation. But the dereliction must have 
been absolute. Owner^ip is not abandoned in things 
which have been lost, or which have been thrown over- 
board from a ship in distress. 

(4) Things captured in war were generally regarded by 
the Romans as res nulltus, and hence became the property 
of the captors. This rule was restricted to movables, 
since the conquered land was reserved for the state. 
Moreover, in case property captured by the enemy was 
retaken, it was restored to the original owners by the /tts 
postUtninii. The law of the Romans regarding captures in 
war has been almost entirely superseded in modem times 
by the theory tfiat all.captures belong to the state. The 
ancient rule seems to be preserved only in the exceptional 
case of maritime warfare. 

2. Accessioni its Character and Various 
Forms«-*-By accession one becomes the owner of that 
which is legally united to what already belongs to him. 
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In this case the owner of the principal thing becomes the 
owner of the accessory thing, according to the rule, res 
auessaria cedit ret pnncipali. When the accessory thing 
is produced by a natural or industrial process, as in the 
case of the fruit of one's own trees, or the new product 
which one forms from his own material, the accession is 
closely related to occupation, since no one other than the 
owner of the principal has a prior claim to that which is 
thus acquired. But when a thing which hitherto be- 
longed to one person becomes accessory to the property 
of another, the rule relating to accession is just only on 
the condition that compensation is granted to the pre- 
vious owner of the accessory thing. These principles 
the law seeks to apply to the various forms of accession, 
of which the following are the chief examples : 

(i) Fructus, — The simplest mode of accession is that 
by which one acquires the right to whatever is produced 
from that which he already owns. Here the principle 
applies not simply to purely natural fruits, or those which 
are produced by a process of nature ; but to industrial 
fruits, or those which are produced by the application of 
one's labor to one's own material ; and also to civil fruits, 
or the revenues which accrue from one's own property. 
In all these cases, the owner of the principal thing ac- 
quires ipso jure all that which is produced from it. 

(2) AUuvio, — The new soil gradually deposited by the 
natural action of a stream or other waters belongs to the 
owner of the land upon which the deposit is made. But 
this accretion must be strictly of the character of alluvion, 
in that it cannot properly be referred to any previous 
owner. Hence the principle does not include violent 
changes, as when a piece of land is detached from one 
estate and transferred to another by a deviation in the 
course of a river. If, however, by natural causes, a piece 
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of land hitherto belonging to no one, as an island, ap- 
pears in the middle of a stream, it belongs in common to 
the adjacent owners ; if it appear on one side of the 
middle of the stream, it belongs to the nearest proprietor. 

{3) Adjunctio, — The forms of accession previously no- 
ticed are those in which the principal thing receives its 
increment without disturbing any previous right of own- 
ership. But there are cases in which things belonging to 
different owners may become related as principal and ac- 
cessory, and the property of one owner is thus increased 
at the expense of the other. If the things can be dis- 
united without injury to either, then each owner may 
claim his own property and the principle of accession 
does not apply. But if the two things are so related that 
they cannot be separated, then the rule holds that the ac- 
cessory yields to the principal. In such a case, however, 
it is sometimes difficult to determine which is the princi- 
pal and which is the accessory. In general, the less im- 
portant yields to the more important. For example, a 
building accedes to the land ; that which is sown or 
planted, to the soil ; the writing to the parchment ; but, 
in the case of a painting, the canvas accedes to the pic- 
ture as the principal thing. 

As to the question of compensation, the general rule is 
that he who has adjoined to his own property a thing that 
belongs to another is obliged, if he acted bondfide^ simply 
to compensate the other for his actual loss. But if he 
acted with evil intent, he is liable for the penalty of 
theft. 

(4) Commixtio and Confusio, — If the things that are 
united are of equal importance, as the union of homo- 
geneous things, whether solid (commixtio\ or liquid (confu- 
sio)^ the rule is that the compound, if inseparable, becomes 
the common property of both the previous owners. In 
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this case, it may be said that each thing accedes to the 
other, since the owners of the different things become 
joint owners of the common product. This principle 
applies properly only to the case in which the compound 
is inseparable into its constituent elements. If the separa- 
tion of the compound is possible, then no accession 
takes place, and each owner retains his original right 
of property, which can be pursued by a real action. 

(5) Specification — The last example of accession is the 
case where one person has formed a new species from 
the materials belonging to another. The Roman jurists 
were for a long time divided upon the question whether, 
in this case, the material or the product should be re- 
garded as the principal thing. The opinion finally pre- 
vailed that if the product be capable of being resolved 
into its original material without injury, then the material 
is the principal thing, and the workman is entitled to 
compensation for his labor ; but if the product cannot be 
thus resolved, then the product is regarded as the princi- 
pal thing, and the workman is liable to the owner of the 
material for the simple value of the material, if he acted 
in good fsdth ; or for the penalty of theft if he acted tncUd 
fide. 

3. Tradition, its Requisites and Modes.— The 
third general method of acquiring ownership in single 
things is by tradition (traditio\ or the actual delivery of a 
thing from one person to another, accompanied with the 
intention to transfer the ownership in the same. Accor- 
ding to the Roman law, property cannot be transferred 
by mere agreement. The agreement, even though it take 
the form of a legal contract, simply expresses the inten- 
tion of the parties and does not create a recU right to the 
property ; it merely creates a personal right against the 
one making the agreement. To effect a legal transfer the 
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intention must receive a physical expression in the form 
of delivery. The special features of tradition as a title 
to property may be seen from its requisites, and from the 
various modes in which it is effected. 

(i) The requisites, or conditions, necessary for a legal 
delivery are the following : First, the person making the 
transfer must be the owner of the thing and be legally 
capable of making the conveyance. Secondly, the person 
receiving it must be legally capable of acquiring and 
holding property. Thirdly, there must be a justm causa^ 
that is, some external fact or legal transaction whkh in- 
dicates the intention to transfer the ownership ; in other 
words, the delivery must be based upon some legitimate 
reason, as for example a previous contract of sale, a bar- 
gain for a dowry, an intention expressed in a legacy, or 
even a motive of liberality. Kjusta causa does not neces- 
sarily involve a quid pro quo; it is simply a fact indicative of 
the intention to transfer the right of ownership. Fourth- 
ly, if the justa causa be a contract of sale, the delivery 
is not regarded as complete until the price is paid, even 
though the thing has passed to the buyer ; but when the 
price is paid the legal delivery is fictitiously dated back 
to the time of the contract. This is based upon the 
theory that the intention of the seller to transfer the own- 
ership is based upon the condition of receiving the price. 
If the price is unpaid, the transaction is invalid, and there 
is no transference of ownership ; but on the payment of 
its price the transaction is rendered valid from the first. 

(2) The formal element of tradition is the actual trans- 
fer of possession from one party to the other. This is 
interpreted to mean simply that the one who receives the 
thing is put into a position to deal with it as his own. 
Hence tradition may be performed in many ways accord- 
ing to circumstances. It may be effected by the transfer 
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of the actual physical possession of the thing itself ; or 
by the transfer of the means necessary for taking posses- 
sion, as the keys of a house ; or by pointing out the thing 
from a distance with the permission to take possession 
{Jongd manu) ; or by allowing the person who already 
holds a thing to retain possession, when the intention to 
transfer ownership in it has been declared (brtvi manu). 
These formal acts of tradition are valid whether per- 
formed by the parties themselves or by their authorized 
representatives. 

4« Prescription, its Origin and Principles.— In 
addition to the modes of acquisition already described 
which were referred to the jus gentium were certain others 
which were referred to the jus dviie. The most impor- 
tant of these, after the decline of mancipation and injure 
cessio^ was prescription {prascriptio\ whereby one becomes 
the owner of a thing on the ground that he has possessed 
it for a long time under certain specified conditions. 
This mode of acquisition was based upon public expedi- 
ency, and was established, as Gaius says, that the titles 
of property might not remain uncertain. 

(i) In considering the origin of the law of prescription 
as fixed by Justinian, we find it to be the result of a union 
of principles hitherto applicable to usucapion to possessio 
lottgi temporis^ and to the limitation of actions. This will 
appear from the following statements. Usucapio^ which 
had existed from the time of the XII. Tables, provided 
that uninterrupted bona fide possession of movables 
for one year, and of immovables for two years, vested the 
right of ownership. But this rule applied only to Roman 
citizens, and to property capable of Quiritarian ownership 
—for example, Italian land. 

Under the praetors a principle patterned after the analo- 
gy of usucapio was recognized whereby possession for a 
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long time {possessio iongi temporis) either by a foreigner, 
or in provincial land, could be pleaded as an exception 
{pmscriptio) to debar any opposing claims that might be 
raised by other persons than the possessor. The time 
was ten years for persons " present," that is living within 
the same province, and twenty years for persons ** absent," 
that is, living in different provinces. While this kind of 
prescription did not, as in the case of usucapioy confer the 
strict right of ownership, it yet served as a legal protec- 
tion to persons in their possessory rights over things that 
were not susceptible of usucapio. 

In addition to this form of prescription founded upon 
" long possession " there arose another form based upon 
the limitation of actions. As a general rule, all actions 
were in early times perpetual (actiones perpetuci)^ that is, 
could be brought within any period of time ; but certain 
praetorian actions were made limited to a definite time 
within which they must be brought or the cause of action 
would not be recognized {actiones Umporales), And as a 
result of the later imperial legislation, the term of thirty 
years was prescribed as the limit of every action — with 
the exception of a few specified cases in which the limit 
was extended to forty years. Under this provision, there- 
fore, a person who had held uninterrupted possession of 
property for the prescribed term of years, was secured in 
his possession by the extinction of all rights of action 
against him. 

These various principles were finally welded together 
into the general law of prescription as finally established 
by Justinian ; so that possession under certain conditions 
and for a certain length of time not only debarred the 
technical right of action but also gave a positive right to 
ownership, which principle was applied alike to provin- 
cial and to Italian soil 



Digitized by 



Google 



OWNERSHIP IN SINGLE THINGS. 3II 

(2) The main principles which governed the law of 
prescription at the time of Justinian were the following : 

In the first place, the thing must be capable of pre- 
scription {rfs hahilis). This principle, in its ordinary ap- 
plication, excluded the public property of the state and 
the private property of the ruler ; immovable property be- 
longing to municipal or ecclesiastical corporations ; the 
adventitia of children — that is, the property legally ac- 
quired by a person under power ; and things alienated by 
a person in bad faith without the knowledge of the 
proprietor. 

In the second place, the possession must, as a general 
rule, be " civil " and " continuous." It is civil {possessio 
civilis) when, as we have seen, it has been acquired 
through the form of a legal title {Jusia causa)y and when 
it is held in good faith {bond fide). Possession is said to 
be continuous (possessio continud) when it has not been 
subject to an interruption (usurpaiio) — which may occur 
when the possession of the thing has been actually lost, 
or when a just action has been instituted against the 
possessor. 

In the third place, the possession must have continued 
for the period of time prescribed by law. In fixing this 
time a distinction is made between ordinary and extra- 
ordinary prescription. In case all the foregoing condi- 
tions have been fulfilled, the ordinary period is sufficient 
to vest the ownership. This period is three years for 
movables, and for immovables ten years if the parties 
contesting the right live in the same province, and twenty 
years if they live in different provinces. On the other 
hand, in case the bond fide possessor can show no former 
title, or in case a former title can be shown to a thing 
which is not susceptible of ordinary prescription, the ex- 
traordinary period must elapse before the right is incon- 
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testible. This period is generallj thirtj years, except in 
the case of property claimed by the state or by municipal 
and ecclesiastical corporations, when the time is forty 
years. 

Before leaving this general subject, it should be noticed 
that donation (donaiui)^ or free gift, is often mentioned as 
a civil mode of acquiring property. But the tendency of 
the later legislation was to assimilate gifts to other 
branches of the law. For example, the donatio pr^itr 
nuptias was connected with the law relating to dos; the 
donatio causa mortis was treated by Justinian as a kind 
of legacy ; and the donatio inter vivos was generally re- 
garded merely as 2Ljusta causa indicating the intention to 
transfer the thing, having no legal validity except when 
followed by tradition. 

References. — Gains, 2, 15-96; "Inst.," 3, titles i, 6, 7 ; 
" Digest/' De acquirendo rerum dominio (41) ; Poste's Gains, pp. 139- 
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CHAPTER XXVI 

THS ACQUISITION OF OWNERSHIP BY INRBRITANCK. 

The acquisition of things by universal succession {per 
universiiaUm) follows in the Roman law as a subject co- 
ordinate with the acquisition of single things. Universal 
succession may be defined, in brief, as the acquisition, on 
the part of one person, of the entire estate belonging 
to another. By an entire estate is meant the totality of 
the rights and duties which are attached to the legal 
status of any particular person. TJie effect of universal 
succession is, hence, to transfer to one person the whole 
set of rights and duties which make up the legal per- 
sonality of another, so far as these rights and duties are 
capable of being transferred. 

The Roman law recognized three principal modes by 
which an entire estate might thus be transferred, viz. : by 
inheritance, or the succession to the estate of a deceased 
person according to the rules of the Jus civikj by botuh 
rum possession or the acquisition of the estate of a deceased 
person according to the principles of equity laid down by 
the praetor ; and per euirogationeniy by which a person sui 
juris placed himself and his estate under the protection 
of another person. There were still other modes of less 
importance, which need not be mentioned here. The 
most important mode of universal succession was by in- 
heritance, which in later times was blended with the 
bonorum possessio — both methods being treated by Justin- 
ian as forming substantially one mode of acquisition. 

X« Nature of Inheritance.— Inheritance is defined 
313 
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to be the succession to the entire legal position of a 
deceased person. In the words of Julianus : ** Heredi- 
tas nihil aliud est, quam successio in universum jus» 
quod defunctus habuerit '* (D. 50, 17, 62). According 
to the theory of the Roman law, when a person dies, his 
status or legal personality does not perish, but survives, 
and is assumed by a successor who contin^ies to represent 
him in all his proprietary relations. This idea may be 
traced to the very earliest stage of Roman society, and in 
fact to the primitive Aryan customs from which the first 
principles of the Roman law had their origin. Here we 
find that the idea of succession was immediately connec- 
ted with the organization of the family as a religious 
group, under obligation to perpetuate the ancestral wor- 
ship and the fairimontutn which was conceived to be 
accessory to the worship. Property, like the sacra^ was 
regarded as a permanent adjunct to the family organiza- 
tion, to be administered by the one who possessed the 
potestas^ and to be assumed by the person or persons upon 
whom the paternal power descended. Though legally 
held and managed by the father during his lifetime, the 
property theoretically belonged to the collective body, so 
that the child was, in a certain sense, co-proprietor with 
the father in the family estate. When, therefore, the 
father died, the corporate estate descended upon the cor- 
porate members, who thus assumed both its benefits and 
its liabilities. The death of the father, therefore, occas- 
ioned no acquisition of new property, but only an in- 
creased freedom in the administration of existing prop- 
erty. The family estate still remained with its claims 
and liabilities with reference to all extraneous persons. 

This fundamental idea of inheritance affected the law 
during all the subsequent periods of its history. Although 
inheritance was deprived in later times of its religious 
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significance, although the father acquired a certain de- 
gree of liberty in designating his successor and in dis- 
tributing his property, and although inheritance came to 
be regarded as giving a new title to property on the part 
of the heirs and legatees — still the idea was kept alive 
that the estate itself was something permanent, retaining 
its claims against its debtors, and its liabilities with refer- 
ence to its creditors. 

The main features of the law of inheritance grew out of 
this conception, that the status or legal personality of a 
man does not die with him, or rather, that all those legal 
rights and duties which make up his estate remain after 
his death. Only those rights and duties which are es- 
sentially of a personal nature and untransferable — such 
as the rights of family, usufruct, etc. — can be said to 
cease at death. All other legal relations are still main- 
tained in the permanent estate of the person deceased. 
Before the estate is again taken up by any natural person, 
it is itself regarded as a juridical person {furediias jacens\ 
possessing, to a certain extent, the legal capacity to ac- 
quire new rights and incur new liabilities. This fiction 
of the personality of the hereditas jacens ceases, however, 
as soon as the estate is assumed by the heir. 

2. Position and Functions of the Heir,— The 
heir, or universal successor (heres)^ in the Roman law, is 
simply the person upon whom is devolved the entire estate 
of the person deceased. By assuming the estate, the heir 
not merely obtains a title to property ; he becomes the 
legal representative of the one whose estate he has ac- 
quired. In other words, he steps into the position made 
vacant by death. Ulpian says : *' Heredem ejusdem 
potestatis jurisque esse, cujus fuit defunctus, constat" 
(D. 50, 17, 59). There is no essential difference in the 
character of his position, whether he is designated by law 
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or appointed by the deceased. Neither are the rightt 
and duties of heirship essentially different, whether the 
position is assumed by a single person, or by two or more 
co-heirs. In the latter case, the relations of the joint- 
heirs to each other are entirely consistent with the com- 
mon relations which they sustain to the estate. In con- 
sidering the legal functions of the heir, we may look at, 
first, the rights and duties incident to heirship in gen- 
eral ; and next, the mutual relations existing among co- 
heirs. 

(i) In general, the heir succeeds to all the rights of the 
deceased, with the exception of those which are from 
their nature untransferable. He acquires the right of 
ownership in the property of the deceased, subject to the 
burdens incident to heirship. His proprietary rights in 
the estate involve not only the right to that which is in 
the possession of deceased at the time of his death, but 
also the right to all that which is due to the estate. 
Hence, it is sometimes said that the heir acquires both 
rights in rem and rights in personam. But the rights in 
personam which he acquires are, in general, only those 
obligations against third parties, the prosecution of which 
will increase the pecuniary value of the estate, such as 
debts due to the deceased. 

But the heir does not acquire usually an absolute own- 
ership of the whole estate. The estate is generally bur- 
dened with certain obligations, which pass to the heir, 
and become duties incidental to his position. These in- 
clude, first, the duty of paying all debts due to the credi- 
tors of the estate ; and, secondly, the duty of paying all 
legacies or gifts in accordance with the desire of the de- 
ceased, so far as this desire is legally expressed. These 
two classes of duties, as regards their character and ex- 
tent, may be considered separately. 
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In the first place, the heir was bound, befcn-e the time 
of Justinian, to pay all the debts of the deceased, even 
though the estate was insolvent. By accepting the estate, 
the legal personality of the heir became merged in that of 
the deceased, and the property of the heir became liable 
for the debts of the person to whom he succeeded. But 
this injustice, which resulted from the old conception 
that the patrimomum was the common property of father 
and son, was remedied by Justinian, who granted to the 
heir the benefit of inventory {peneficium inveniarii\ by 
which he might escape any liability beyond the actual 
value of the estate. The legal personality of the heir 
became no longer identified with that of the deceased. 
The heir acquired, in this respect at least, something of 
the character of the English executor combined with that 
of the residuary legatee. 

In the second place, the heir is bound to distribute the 
property of which he comes into possession according to 
the legally expressed will of the decedent. In early 
times this duty was absolute, so that after the debts were 
paid, the remaining property of the estate might be en- 
tirely exhausted in legacies, leaving nothing in the hands 
of the heir to compensate him for assuming and adminis- 
tering the estate. To remedy this defect, certain laws 
were passed, which Justinian says '' were made in the in- 
terest of testators themselves, for often men died intestate 
because the heirs named in the will refused to enter on 
inheritances from which they would derive little or no 
benefit." The character of this legislation will be more 
properly noticed under the head of 'Megacies." It is 
sufficient to say here that the heir was still bound to pay 
all those legacies which were made in accordance with 
the law. 

(2) When two or more co«heirs succeed to the estate, 
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their rights with reference to the property and to the 
debtors of the deceased, and their duties with reference 
to the creditors and legatees are, when looked upon as a 
whole, in all respects the same as though the estate had 
been assumed by a single person. But the rights and 
duties of each one of the joint-heirs are affected by the 
proportionate share which he acquires in the estate. In 
the case of intestacy, this share is equal for all ; other- 
wise, the proportionate share of each is determined by 
the will of the deceased. In either case, all the succes- 
sors become, according to their respective shares, joint- 
owners of the property left by the deceased and of the 
debts collected in favor of the estate. And, in the same 
way, each successor, in proportion to his proper share, is 
liable to the creditors and legatees, so far as these obliga- 
tions come within the limits of the law. The mutual 
rights and duties of co-heirs thus depend upon the prin- 
ciple of joint-ownership. Any heir is, however, entitled 
to a partition of the estate, by which he may obtain the 
individual control of his own share, through a judgment 
rendered by the court {Judicium families erciscundce.) 

3. Character and Forms of the Testament. — 
We are now prepared to consider the mode in which the 
heir is appointed. We have already seen that the origi- 
nal mode of designation was by law, that is, by the custom- 
ary rules that grew out of the family and the gentile 
organization. But as the father came to exercise his own 
will in the appointment of his successor, the customary 
mode of designating the heir by law was called into exer- 
cise only when the father had failed to express his will in 
a legal manner. 

The testament, in the Roman law, was ^essentially an 
instrument by which a person appoints his own heir, or 
universal successor. It might, it is true, contain other 
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ptovisions than the appointment of an heir. It might, 
for example, dispose of property to legatees, or appoint 
tutors for dependent children. But these were merely 
incidental and not essential features of the testament. A 
testament might be made without the appointment of 
legatees or tutors ; but if no heir was appointed, there 
was no testament. However much the form of the 
testament may have varied at different times, its essen- 
tial nature remained the same. The andient testamen' 
turn calaHs comitiis was the appointment of an heir under 
the approval of the popular assembly. The testamentum 
per (Bs et libram ^z!s, the appointment of an heir through 
the forms of " mancipation." And the praetorian testa- 
ment was the appointment of an heir by a written instru- 
ment attested by witnesses. No heir, no testament, was 
the general principle of the Roman law. We shall here- 
after see, however, that in spite of this strict notion of the 
testament, the Romans, by the peculiar force which they 
gave to the " codicil,*' provided that the desires of tes- 
tator need not be entirely ignored, even if the testament 
failed for want of an heir. Passing by for the present 
the peculiar nature of the Roman codicil, let us consider 
the testament as an instrument for the appointment of an 
heir, or universal successor to the estate. 

The special requirements necessary for the formal va- 
lidity of the testament, al the time of Justinian, may be 
briefly enumerated as they relate to written wills ; to 
nuncupative, or oral, wills ; to privileged wills ; and to the 
legal capacity {testatnenti /actio) on the part of the per- 
sons connected with the testament, whether as testator, 
heir, or witnesses. 

(i) The formalities required for the written will, at the 
time of Justinian, bear the marks of the different stages 
through which the testament had passed in the process of 



Digitized by 



Google 



5J0 OUTLINES OF ROMAN LAW. 

its evolution. *' When the progress of society," says Jus- 
tinian, ''and the imperial constitutions had brought about 
a fusion of the jus civile and the praetorian law, it was es* 
tabUshed that the testament should be made at one and 
the same time in the presence of seven witnesses (which 
was a provision of the/f^ civile)^ with the subscription of 
the witnesses (which was introduced by the imperial con- 
stitutions) and with the attachment of their seals, accord- 
ing to the edict of the px»tor. So that the law of the 
testament seems to have a threefold origin, since the 
witnesses and their presence at one time for the formal 
solemnizing of the will are derived from the/W ciuUe ; the 
subscriptions of the testator and the witnesses, from the 
imperial constitutions ; and the seals of the witnesses and 
their number, from the praetorian edict" (*' Inst.," 2, 10, j). 
This description renders sufficiently clear for our purpose 
the general formalities required for the written will, vix. : 
the presence of seven witnesses, the subscription of the 
testator, the attachment of the names and seals of the 
witnesses, and the fact that the whole process must be 
performed in a single transaction {^no contextu). 

(2) In the nuncupative or oral testament, the above 
formalities were not required. A person might declare his 
last will by word of mouth in the presence of seven wit* 
nesses. And even without the formality of witnesses, he 
might declare his will in the presence of the ma^strate, 
who entered the statement upon the public records. 

(3) In certain privil^ed cases, the usual formalidea 
were modified to suit the convenience of the testator^ 
For example, a soldier might make a testament by ex* 
pressing his intention in any way susceptible of prod, 
whether by wfiting pr word of mouth. Such a will, how- 
ever« retained its validity for a year only after the sol- 
dier's discbarge from service. Another privilege which 
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tttacbed to soldiers may be mentioned here-*that is, the 
fi4:t that they could die partly testate and partly intestate, 
which was not the case with any other persons. There 
were also other examples of privileged testaments. It was 
provided that in times of pestilence the presence of the 
seven witnesses at one and the same time was not re- 
quired; and also that in sparsely settled districts, five 
witnesses might suffice if a greater number could not be 
obtained. 

(4) The formal validity of a testament depended, more- 
over, upon the iestamenti facHOy or the legal capacity of 
those concerned in the production and execution of the 
win. This capacity may be considered in its relation to 
the testator, to the heir, and to the witnesses. First, as 
regards the testator, legal capacity (tesiamenti /actio 
acHva) involved domestic independence, the posses- 
sion of a mature and sound mind, and the exercise 
of free will. Persons incapacitated were thus slaves, per- 
sons under power except as regards their /^r»Zri^M, pupils, 
spendthrifts, and persons both deaf and dumb ; also per- 
sons not in the possession of full consciousness, and those 
under constraint. Secondly, as regards the heir, legal 
capacity {testamenii /actio passiva) was less restricted, as 
the capacity to receive property is more extended than 
the capacity to dispose of it. Many of the persons, there- 
fore, who were disqualified from making a will might yet 
be instituted as heirs. The chief conditions required for 
a person to be made heir in the time of Justinian were 
that he be specifically appointed in the testament, and 
that he be capable of holding property. Thirdly, as to 
witnesses, legal capacity was possessed by all persons not 
expressly disqualified by law. Persons thus disqualified 
were slaves, impuiesy women, those instituted as heirs, 
those under the power of the testator, and persons deaf. 
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dumb, blind, or insane. The disability of women to act 
as witnesses was continued in opposition to the general 
spirit of the law, which conferred upon them in nearly 
every other respect full legal independence and equality 
with men. 

4. Necessary Contents of the Testament— The 
validity of the Roman will depended not merely upon the 
formal conditions just mentioned ; there were also cer- 
tain conditions relating to the contents of the testament 
that must be observed. The provisions upon this sub- 
ject relate to the disherison, the institution, and the sub- 
stitution of heirs. 

(i) There were certain persons who were regarded as 
having such an interest in the estate that if the father de- 
sired to exclude them from the inheritance, he must do 
so in a definite and express manner. If such persons 
were entirely ignored, and were neither made heirs nor 
expressly disinherited, the will was void. The necessity 
of disherison was, of course, based upon the ancient 
principle that the children were, in a certain sense, co- 
proprietors of the family estate, and were, consequently, at 
the death of the father, presumptively entitled to succeed 
to the inheritance. This principle still retained an influ- 
ence upon the law even after the father had obtained 
larger testamentary powers ; so that if he desired to ap- 
point other persons as heirs, he could do so only by for- 
mally setting aside those who had a natural claim to the 
estate. Although this provision was necessary to prevent 
the will from being void at the outset, it left open the 
question whether or not the disherison was. just ; and did 
not, as we shall hereafter see, prevent the will from being 
invalidated by an action. The persons who (if not made 
heirs) must be formally set aside were in general those 
who would have been entitled to succeed had the father 
died intestate. 
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In the first place, the sui heredeSy or those who became 
sui juris at the father's death, must, if the father desired 
to exclude them, be expressly disinherited. Before Jus- 
tinian, the sons only needed to be mentioned by name 
{nominatim)y it being sufficient to disinherit the daughters 
in a general clause {ceteri ). But this emperor required 
both the sons and the daughters to be mentioned by 
name, for as Justinian says : ** Between males and females 
in this branch of the law there is no difference." 

In the next place, those who became sui heredes after 
the making of the will, must be mentioned by anticipa- 
tion, or else the will became void. Posthumous heirs had 
formerly been regarded as uncertain persons (incerta per- 
sona) ; and as such persons could not be instituted heirs, 
they need not be disinherited. But in the later law this 
principle was modified for the benefit of the children of 
the testator bom after the making of the will. The 
necessity of disherison also applied to a grandson, who be- 
came a suus heres by the death of a son. 

Again, in the case of emancipated children, the effect 
of the praetorian legislation had been to do away with the 
ancient idea that emancipation destroyed the right of in- 
heritance ; so that such persons were now entitled to a 
special mention in the testament. If, however, emanci- 
pated children were passed over, the praetor, instead of 
declaring the will wholly void, granted them the right of 
** possession contrary to the terms of the will '* {possessio 
honorum contra tabulas). Emancipated children could 
not, therefore, be disinherited without special mention ; 
and in case they were not mentioned, the will was prac- 
tically set aside to the extent necessary to secure them in 
their rights to the inheritance. 

Furthermore, the general principle of disherison was 
applicable, in part, to adopted children. In early times, 
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children by adoption acquired, of course, the same legal 
position as children by birth. But the tendency of 
the later legislation was to lessen the legal importance 
of adoption. In the laws of Justinian, the adopted 
child still retained a claim to the estate of his natural 
father, and acquired in general a right to the estate 
of the adoptive father only in case the latter died in- 
testate. But adoption retained its full legal significance 
if the adoptive father was a natural ascendant of the 
adopted son. The principle of disherison was, there- 
fore, still applicjtble to an adopted son who was the natural 
descendant of the testator. 

(2) But disherison, however necessary it might be in 
certain cases, was not the ultimate purpose of the will. 
On the contrary, the essential object of the will was the 
institution of heirs. If no heirs were instituted, the testa- 
ment possessed no validity as a testament. The heirs 
instituted by the testator might be either the natural 
heirs, or, if these had been properly disinherited, any 
other persons who possessed the legal qualification to 
hold property — even slaves, who became free by the very 
act of being instituted. In sketching the provisions of 
the law relating to the institution of heirs and its effect 
upon the vesting of the estate, we must notice, first, 
whether the heirship is conferred upon one person or 
upon more than one ; and, secondly, whether it is con- 
ferred absolutely or conditionally. 

In the first place, if a single person is instituted heir, 
the estate, of course, remains undivided, and the entire 
ownership rests in the heir, after the burdens resting 
upon the estate are removed — whether these be in the 
form of debts or legacies. But, if more than one person 
is instituted, the estate is shared between them in certain 
proportions. If no express provision has been made 
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upon this point by the testator, they all obtain equal 
shares. But if it be the desire of the testator that the 
heirs receive unequally, the estate is ideally divided into 
certain aliquot parts, and to each heir is assigned a greater 
or less number of these fractional portions ; and in the 
vesting of the estate they all become joint-owners to the 
extent of their respective shares. Since a person cannot, 
according to the general rule of the Roman law, die 
partly testate and partly intestate, if any part of the 
estate is unprovided for, either by the oversight of the 
testator or by the failure of any of the heirs, it is ratably 
distributed among the remaining heirs in accordance with 
what is called the right of accretion {Jus accrescendi). 

In the second place, if the heir is appointed uncon- 
ditionally, his rights in the estate date from the death of 
the testator ; but if he is appointed conditionally, his 
rights date from the fulfilment of the condition. The 
term condition (conditio) is here used in its technical 
sense to denote the happening of an uncertain event and 
not the arrival of a certain day {dies). For example, if a 
person is appointed heir on condition that he outlive a 
third person, the provision is a condition in the proper 
sense of the word. It should be further noticed that an 
impossible condition does not invalidate the will ; it is 
simply treated as if it had not been written. 

(3) Closely allied to the institution of heirs is the sub* 
stitution of heirs, that is, the conditional appointment of 
certain persons to act as heirs, in case those first appoint* 
ed should from any cause fail to act. This may not seem 
to be an essential part of the will. But it is evident that 
should those first appointed die or refuse to accept the 
inheritance, a provision in the will for others to take 
their place would be necessary to prevent the will from 
becoming void. Moreover, the great discredit which the 
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Romans attached to dying intestate greatly enhanced the 
importance of substitution as a special feature of the 
testament. Three forms of provisional appointment are 
mentioned in the Roman law. 

Ordinary substitution {substitutio vulgaris) is simply the 
provisional institution of heirs to act in case those first 
appointed fail. The object of such substitution was, of 
course, to prevent the failure of the testament by the 
death or refusal of the heirs originally instituted. Any 
number of substitutions might be made. One person 
might be substituted for several, or several for one ; or 
the original heirs might be substituted for each other, 
80 that in case one failed some other might succeed 
also to his share. 

Pupillary substitution {substitutio pupiilaris) is the con- 
ditional appointment of a person to receive the inheri- 
tance of a child in pupilage in case the latter die be- 
fore reaching the age of maturity. 

Quasi-pupillary substitution {substitutio quasi pupiilaris) 
is similar to the preceding, except that instead of ap- 
plying to a child in pupilage, it applies to any person 
of unsound mind. This is equivalent to the father's 
making a will for such a person, to take effect at the 
latter's death. This form of substitution, as well as the 
preceding, loses its effect as soon as the circumstances 
on account of which it was made, cease to exist. 

5. Methods of Invalidating the Testament. — 
A will which does not conform to the requirements 
already mentioned is void, or invalid from the first {injus- 
turn). In this case it is regarded either as imperfect 
{ifnperfectum\ when some formality is wanting, or an 
heir is not properly instituted ; or else, as of no effect 
(nullius fnomenti\ when persons who have a claim upon 
the estate have not been properly disinherited. But a 
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will that is in all respects valid at the time when made, 
may become invalid from several causes. 

(i) A testament is technically said to be broken (r^- 
tum) when rendered invalid in any of the following 
ways : 

By the subsequent agnation of a suus hereSy that is, by 
the introduction into the family of any person — as a child 
by birth or by adoption — who has a natural claim upon 
the estate and who has not been mentioned in the will, 
as being either instituted or disinherited. 

By the making of a second will according to the proper 
legal forms — since a subsequent will, properly made, re- 
vokes any prior one. 

By destroying the will already made, by tearing or de- 
facing it, or by otherwise indicating the wish on the part 
of the testator that it shall no longer remain in force. 

(2) Again, a testament is technically rendered ineffec- 
tual {trrtium) if the testator after making the will suf- 
fers a capitis deminutio. But in this case, if the testator 
recovers his legal capacity before his death — although 
the testament is strictly regarded as invalidated — the 
estate is generally granted to the appointed heirs, in ac- 
cordance with the equitable principle laid down by the 
prsetor under the name of " possession according to the 
will " (bonorum possessio secundum iabulcts). 

(3) Still further, a testament which is formally and 
essentially perfect may, under certain circumstances, be 
set aside as undutiful {inofficiosum). In this case the will 
is not regarded as void ; it is yet voidable by an appro- 
priate action {actio de inofficioso testamenta). The mere 
fact that a person has been disinherited in due form in 
the will is not sufficient to debar him from his just rights 
in the estate. The question whether this disherison has 
been made on sufficient grounds can be laid before the 



Digitized by 



Google 



/ 



%t% OUTLINES OF ROMAN LAW. 

court and decided upon its merits. The provisions of 
the law were made very specific by Justinian, and the 
reiiMns were precisely stated that were admitted as the 
only proper grounds for disinheritance. The persons 
who are allowed to attack the will as undutiful are the 
children ; or the parents, if there are no children ; or the 
brothers and sisters, if there are no children or parents, 
or if an infamous person has been instituted in their 
stead. In case the will is successfully attacked as in- 
officiosum^ it is rendered entirely void and set aside. 

It must be observed that the will can be set aside as 
undutiful only in case the persons above named have 
been completely disinherited, and nothing at all has been 
left to them. But the law goes still further, and protects 
them in their claims to a definite portion of the estate. 
This legal portion (partio legitimd)^ to which they are by 
presumption entitled, is one-fojrth of what they would 
have received by intestate succession. If, therefore, they 
have been unjustly cut off with a less amount, they may 
have the legal portion made up to them by bringing an 
action for that purpose (or/rV? in supplementum iegitimal). 
By these methods, the legal and worthy heir was pro- 
tected in the Roman law from any malice or caprice on 
the part of the testator. 

(4) Finally, a testament may become invalid by the 
failure of all the heirs appointed in the will, whether on 
account of death or non-acceptance (destitutum). An 
estate might be of such a character as to render its tid- 
ceptance a burden instead of a benefit to the heir — for 
example, if it be insolvent. With reference to the ca- 
pacity to accept or refuse an estate, heirs are considered 
as necessary {necessarii), proper and necessary {sui ei 
nec€ssarii\ and extraneous or voluntary {exiranii, vdun- 
tarii ). A necessary heir is the testator's slave, who ia 
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obliged to receive the master's inheritance, and to pay all 
the debts — ^being liable, howerer, only to the extent of the 
valae of the estate. Proper and necessary heirs are the 
descendants of the deceased, who are instituted heirs and 
become sui juris at the testator's death. They are called 
necessary because they were originally obliged to accept 
the inheritance with all its burdens; but the prastor 
afterward gave them the benefit of refusal {beneficium 
aistinendi\ provided they abstained entirely from all 
interference with the estate. Extraneous heirs comprise 
all other persons who may be instituted. They are per- 
fectly at liberty to accept or refuse the inheritance, and 
are hence sometimes called voluntary heirs. If, however, 
they have once assumed it, they are not at liberty to 
renounce it. 

6. Inheritance ab Intestate— A person is said to 
be intestate who has made no will at all ; or one not 
legally valid ; or one that has become invalidated from 
any of the causes previously mentioned. Although in- 
testate succession was the original form of inheritance, it 
was, after the development of the will, called into exer- 
cise only exceptionally, and in the absence of testamentary 
heirs. We have already considered the general character 
of the law relating to this form of inheritance as it existed 
at the time of the XII. Tables ; and also as it was modi- 
fied by the praetorian legislation. We have seen that in 
the earliest times, intestate succession was simply the 
succession of the independent members of the family to 
the family estate ; and that the order of legal heirs was 
determined by proximity of relationship to the deceased, 
as traced through a common potestas — this order being 
sui heredes^ agnatic and gentiles. We have also seen how 
the praetor recognized the claims of the natural as well as 
the civil family, by granting the right of possession to 



Digitized by 



Google 



330 OUTLINES OF ROMAN LAW. 

emancipated children, and by substituting the cognates, 
or blood-relations, for the gentiles. 

The most important change in the law of intestate suc- 
cession was made by Justinian in the iiSth and 127th 
Novels, when all legal distinction was abolished between 
the sui heredes and the emancipated children, and between 
agnates and cognates ; and the principle of blood-rela- 
tionship was fully recognized in place of the old principle 
of relationship based upon ^^potestas. We may also no- 
tice that the Roman law draws no line of distinction be- 
tween real and personal property, between elder and 
younger sons, or between males and females. The right 
of inheritance to the entire estate devolves, in general, 
upon all persons according to the proximity of their 
blood-relationship to the deceased. The orders of suc- 
cession may be considered under three classes — descend- 
ants, ascendants, and collaterals. 

(i) The first order of legal heirs {heredes ah inUstaio) 
are the descendants — that is, those persons of either sex 
and of whatever degree who are lawfully descended in a 
direct line from the deceased. Such persons exclude all 
ascendants and collaterals. Descendants of the first de- 
gree, that is, lawful children — whether sons or daughters 
— succeed per capita ; in other words, they share equally 
in the estate. Descendants of a more remote degree 
succeed /^r stirpes ^ or by representation. For example : 
if a son or daughter has died leaving lawful children, such 
grandchildren of the deceased receive among themselves 
the share of the estate to which their parent would have 
been entitled had he remained alive. And among de- 
scendants, this right of representation extends to the 
remotest degree. 

In connection with this subject, it should be observed 
that the wife pf th? deceased, if without a dowry, is en- 
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titled to a certain share of the estate along with the chil- 
dren. Justinian provided that in case there were three 
children, or a less number, she should be entitled to a 
fourth part of the estate ; but in case there were more 
than three children, she should share with them equally. 
A similar provision applied to the succession of the hus- 
band to the wife's estate. These are the chief instances 
in which affinity, or relationship by marriage, is recog- 
nized by the Roman law as a basis of the right of succes- 
sion. 

(2) The second order of legal heirs are the ascendants 
— that is, those persons of whatever degree, whether male 
or female, from whom the deceased has lawfully descend- 
ed in a direct line. Such persons exclude all collaterals, 
with the exception of brothers and sisters of the whole 
blood, and the children of such brothers and sisters. We 
must, hence, distinguish the case in which ascendants 
succeed without collaterals from that in which they 
succeed with collaterals. 

In the first place, if there be no brother or sister, or 
children of the same, then the ascendants — male or female, 
paternal or maternal — succeed to the inheritance accord- 
ing to their proximity to the deceased ; the nearer degrees 
entirely exclude the more remote, for among ascend^ 
ants there is strictly no representation. Consequently, 
not only the father and mother, but the father alone or 
the mother alone will exclude the grandparents and all 
remoter degrees. But if there be no parents living and 
there are several remoter ascendants who concur in the 
same degree, they receive the estate per linects — that is, 
one half of the estate is divided equally among those of 
the paternal line, and the other half among those of the 
maternal line. 

In the second place, if in connection with ascendants 



Digitized by 



Google 



332 OUTLINES OF ROMAN LAW. 

there are brothers or sisters of the whole blood, such 
brothers and sisters share the estate with the nearest 
living ascendants. A vexed question has arisen among 
commentators as to whether such brothers and sisters are 
placed, in all respects, upon an equality with the father 
and mother, thus excluding the remoter ascendants if the 
parents of the deceased are not living ; or whether they 
are obliged, if the parents be dead, to share the estate 
with the ascendants of a remoter degree, if any such 
be living. It was the opinion of Voet that such col- 
laterals exclude the grandparents and remoter degrees. 
The great influence of this jurist is seen from the fact 
that this opinion was incorporated into the English law 
through a decision of Chancellor Hardwicke. The op- 
posite view is, however, held by Domat, WarnkOnig, and 
other eminent civilians. Without discussing this ques- 
tion, we may accept the latter view as that which at 
present prevails among commentators. Furthermore, the 
same principle that applies to the brothers and sisters 
of the whole blood applies also to the children of such 
persons, since such children succeed to Iheir parents' 
share by representation. 

(3) If there are neither descendants nor ascendants, 
then the right of inheritance belongs exclusively to the 
collaterals-— that is, those persons, not in the direct line 
of ascent or descent, who can trace their relationship to 
the deceased through a common ancestor. The general 
principle that governs the succession of collaterals is that 
the nearer degrees exclude the more remote. But this 
principle needs to be more specifically stated in order to 
indicate the preference given in certain cases to the 
whole blood over the half-blood, and the extent to which 
representation exists among collaterals. 

In the first place, brothers and sisters of the whole 
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blood exclude all other collaterals. Such heirs succeed 
to the estate per capita j and if any have died, the chil- 
dren of such receive the vacant share /^r stirpes; but the 
principle of representation does not extend below the 
children of such brothers and sisters. 

In the next place, if there are no brothers or sisters of 
the whole blood, or children of such persons, the brothers 
and sisters of the half-blood are next entitled to the estate, 
and consequently exclude all collaterals of a more remote 
degree. The principle of representation applies in this 
case as in the one previously mentioned. 

Finally, if there are no brothers or sisters, either of the 
whole blood or of the half-blood, or children of the same, 
then the remaining collaterals have a claim upon the 
inheritance in the order of their proximity to the 
deceased. But in no case does the principle of represen- 
tation apply to the children of collaterals beyond the two 
cases previously described. Among collaterals, the 
degree of relationship is determined by counting the 
whole number of generations in passing from one col- 
lateral to the other through the common ancestor. Thus 
in the Roman civil law, the number of generations is 
counted in both lines of descent from the common ances- 
tor. But the method of the canon law, which has been 
adopted in the English law, is to reckon simply the num- 
ber of generations passed over in a single line, passing 
from the common ancestor to the more remote descendant. 
In the words of Blackstone : — " The method of com- 
puting these degrees in the canon law, which our law 
has adopted, is as follows : we begin with the common 
ancestor and reckon downward ; and in whatsoever 
degree the two persons, or the more remote of them, is 
distant from the common ancestor, that is the degree in 
which they are related to each other" (Comra. II., 206). 
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It is necessary to observe, in conclusion, that if there 
are no collaterals, the entire estate devolves upon the 
surviving spouse according to the prastorian edict {und€ 
vir et uxor) ; and on the failure of all the legal heirs 
mentioned, the succession goes to the public treasury as 
the uliimus heres, 

7* Legacies, Fideicommissa, and Codicils.— In 
connection with the subject of inheritance, the Institutes 
treat of certain topics which, though not strictly belong- 
ing to universal succession, are yet incidentally related to 
the transmission of property by inheritance. These are 
legacies, fideicommissa^ and codicils. 

(l) A legacy {fegatutn) is a gift left by the testator to 
be delivered by the heir to a third person designated as 
the legatee. The extremely technical features that char- 
acterized the early legacies were abolished by the imperi- 
al constitutions ; and the law was so simplified that the 
intention of the testator was carried out without regard to 
the form of words employed in making the legacy. The 
capacity to give and to receive by legacy is the same as 
that which is required in the case of the testament. The 
largest liberty is also given as to what may be left by 
legacy. It may be any thing in commercio belonging to 
the deceased ; or it may be, in effect, even the property 
of another, since the testator can impose upon the heir 
the obligation of purchasing something and of delivering 
it to the legatee. If the same thing be left to two or 
more persons, each takes an equal share ; and if one of 
two or more joint-legatees should die before the common 
thing left to them has been delivered by the heir, the 
share thus left vacant goes to the remaining joint-legatees 
by the right of accretion {^jus accrescendi). 

The general rules for the interpretation of legacies, as 
of wills, came to be, in the later Roman law, very liberal 
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in their character. For example, a mistake in the name 
of the legatee does not vitiate the legacy, provided there 
is no doubt as to the identity of the person intended. 

A legacy is extinguished by the death of the legatee, if 
the death occurs before the property vests in him. It 
may also be extinguished by the testator himself, either 
by revocation {ademptio) or by the transference (trans- 
lath) of it from the original legatee to another person. 

Besides these general principles, we may notice, in 
brief, the efifect produced upon legacies by the limita- 
tion of the testamentary power. Certain provisions were 
made in order that the whole estate might not be ex- 
hausted in legacies, and that there might be, conse- 
quently, some inducement for the heir to accept the 
estate. The lex Furia provided that more than a certain 
sum (1000 asses) could not be left in a single legacy. But 
this failed of its purpose, as the number of legacies was 
not limited. The lex Voconia then provided that no 
legatee could receive more than the heirs. But this was also 
ineffectual for a reason similar to that mentioned in the 
previous case. The defects of these laws were met, 
however, by the lex Falcidia^ by which a testator was pro- 
hibited from giving away in legacies more than three- 
fourths of his entire estate after its debts were paid. 
The fourth of the estate thus ensured to the heir was 
called the Falcidian portion {guarta Falcidia). 

It was a peculiar feature of the early law that a legacy 
was valid only when embodied in the testament, so that 
if the testament failed, the legacies failed with it. But 
Justinian assimilated the law of legacies to that of ftdei- 
commissa^ so that they could be made independent of 
the will, and be binding upon the heirs-at-law. 

(2) Fideicommissa^ or bequests in trust, are directions 
given to the heir that he, on coming into possession of 
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the C8t«te« cQiiy«y the bequest to a third persddl, of 
use it for the benefit of such person {fideicommis' 
sarita). Such fiduciiuy bequests were originally intro- 
du<:«d to evade the strict provisions of the civil law, 
and to leave prc^erty to persons legally incompetent to 
receive by testament or legacy. Before the time of 
Augustus, the execution of the trust depended solely 
upon the honor of the heir upon whom the trust was 
imposed {A^r^s fiduciarius). But this emperor made it 
legally binding upon the heir to e;xecute the trust ; and 
soon after, a special praetor was appointed having juris- 
diction in such cases (prator fideicotnmissarius). 

In order to prevent certain forms of injustice that 
might arise from the legalization of trusts, two sup- 
plementary laws were passed. Since the civil law had 
made the heir responsible for the debts of the estate, the 
senatus-consultum TrebelUanum provided that when an in- 
heritance was transferred by an heir in pursuance of a 
trust, all the liabilities relating to the estate should also 
be transferred to the person for whose benefit the trust 
had been made. Again, in order to ensure the acceptance 
of the inheritance by the heir in such a case, and thus 
prevent the loss of the trust intended by the testator, the 
senatus-consultum Pegasianum permitted the heir to retain 
a fourth part of the estate as against iht Jideicommissarius^ 
in a manner similar to that in which the lex FaUidia pro- 
tected the heir as against the legatee. These two provisions 
were adjusted to each other by Justinian, who guaranteed 
the " Fegasian portion " to the heir, but divided the lia- 
bilities of the estate between him and the fickuam- 
missarms according to their respective shares, so that the 
two persons were practically placed upon the same 
footing. - 

A Jldaf0mmissum might be |nade in a testament, in 
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which case its validity would depend upon the validity of 
the will ; or it might be made in a codicil, when its val- 
idity would not depend upon the appointment of testa- 
mentary heirs. 

(3) Codicils [codiciUi\ as used in the Roman law, are 
written directions to the heir — requiring none of the 
solemnities of the testament, — ^which express the wishes 
of the deceased regarding the disposition of the estate, 
either by way of legacies ox fideicommissa. It is said that 
Augustus set the example of executing a trust imposed 
by a codicil, and from that precedent the codicil acquired 
a legal validity. This instrument must not be regarded, 
like the English codicil, as a supplementary will ; although 
it may be employed to modify all the provisions of an 
existing will, with the exception of what has been 
described as its necessary contents. That which consti- 
tutes the essential feature of the testament — the appoint- 
ment of an heir— cannot be provided for by the codicil. 
But in case no testament has been made, or in case the 
testamentary heirs fail, the provisions expressed in the 
codicil are still binding upon the heirs-at-law. 

On account of this peculiar feature of the Roman codicil, 
the testament itself acquired a new character, and the dis- 
positions therein contained were rendered more secure. 
By the addition of a ** codicillary clause " — to the effect 
that if the will i^ould prove invalid it should be regarded 
as a codicil — its execution was made binding upon the 
legal heirs, who thus acquired functions somewhat similar 
to those possessed in the English law by persons called 
** administrators with the will annexed." In this way the 
lawful intention of a person regarding the disposition of 
his estate at death might be fully carried out whether the 
inheritance passed to the testamentary or to the legal 
heirs. 
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CHAPTER XXVII. 

THE GENERAL CHARACTER OF OBLIGATIONS. 

We now pass from the law of property, or ownership, to 
the law of obligations, which forms the second general 
branch of the ^us Rerum. The relation between these 
two branches rests upon the distinction already noticed 
between rights in rem and rights in personam. It has 
been said that every objective right refers to a certain 
degree of legal control which a person may exercise with 
reference to some object external to himself. The earlier 
modem civilians, in attempting to expound the theory of 
the Roman jurists, explained the division of rights by a 
reference to the directness of the relation between the 
person and the thing, or the subject and the object of the 
right. For example, if a man owns a house, he has a 
direct control over the thing itself, and his right is said to 
be in the thing (/» re). But if he makes a contract with 
another that the latter convey to him a house, his right, 
so far as the house is concerned, cannot be realized ex- 
cept through the act of the person with whom the con- 
tract is made ; in other words, he has only a right to the 
thing (ad rem). The later civilians, however, have made 
more clear the Roman theory of the distinction between 
rights, by comparing it with the distinction between 
actions by which rights are enforced. Taking the ex- 
amples just mentioned, if a man owns a house and it 
deprived of his right, he brings, according to the Roman 
law, an action in rem, in which his right is merely as- 
serted, as such, without reference to the person who has 
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deprived him of it — that is, the right is conceived as 
availing against the world at large. But if he is deprived 
of the right due him according to the terms of a contract, 
he brings an action in personam^ in which must be named 
the particular person who has deprived him of the right 
— that is, the right is looked upon as availing against a 
determinate person. 

In thus distinguishing between actions, the Roman 
jurists indicated the distinction that they had in mind 
with reference to the rights themselves. The rights in- 
volved in ownership, whether superior or inferior, differ, 
therefore, from those growing out of what is called an 
*' obligation," in that the former avail against the world at 
large, while the latter avail against some determinate per- 
son or persons. The duties corresponding to rights in 
rem are general and negative, but those corresponding to 
rights in personam are specific, and may be positive as 
well as negative. The latter class of rights and duties 
forms the subject-matter of the law of obligations. 

I. Nature of Obligation as a Personal Right. 
— A legal obligation must be distinguished, in the first 
place, from those general negative obligations which are 
correlative to the rights of property, and which rest upon 
the world at large. It must also be distinguished from 
those natural or moral obligations which, though resting 
upon particular persons, and though sometimes having a 
legal significance, are not made compulsory by a legal 
action. The distinctive feature of a legal obligation is 
the fact that it rests upon a particular person and is en- 
forceable by a legal action. It is defined in the Roman 
law as " a legal bond {vinculum Juris) whereby, according 
to the laws of the state, one person is bound to render 
something to another " (*' Inst.," 3, 13, pr.). This perso- 
nal relation involves both a right and a duty — a right on 
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the part of one person called the " creditor " to exact 
something, and a duty on the part of another person 
called the " debtor " to render something. 

The nature of a legal obligation may be illustrated by 
referring to its historical origin. The legal bond between 
debtor and creditor sprang from the relation existing be« 
tween the parties to the ancient neocutn. The nexum, as 
we have before seen, was originally related to "man- 
cipation," or the conveyance of property /^r its et libram. 
The parties to such a transaction were called tuxi^ and 
were legally bound to each other until the process was 
completed. At first, every such proceeding was an inter- 
change of property and price. By a kind of fiction, how- 
ever, a loan could be effected through this process. The 
price would be paid and the transference of the property 
with-held until some future time. The debtor would 
still be a nexus^ and be legally bound either to convey 
the property, or to repay the price advanced to him. This 
obligation the magistrate could enforce by granting to 
the creditor an executory judgment (manusinjectio) against 
the person of the debtor. The idea of an obligation as 
a " legal tie " between debtor and creditor thus arose in 
the civil law, from the bond which existed between the 
fuxiy and which was established through the forms of an 
incomplete conveyance. These forms might be used for 
other purposes than for effecting a loan ; but in all cases 
they gave a compulsory character to the obligations 
thereby established. However much the formal processes 
may have been changed by the decay of symbolism and 
the influence of the praetor, the relation between the 
parties remained a vinculum juris. The creditor still re- 
tained his power over the debtor to the extent of enfor- 
cing his claim by a legal action. But this power included 
not only the right growing out of a claim founded upon 
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the voluntary consent of the parties ; but also die right 
resulting from an injury which one party had done to 
another, and by which the former was placed under obli-> 
gation to pay to the injured party compensatory damages. 
The essential features of the legal obligation, as con- 
ceived by the Roman jurists, may be summed up as fol* 
lows : First, it involves a legal relation between two par* 
ties, a creditor and a debtor. Secondly, it involves on 
the part of the creditor a personal and not a real right — 
a right which avails against the debtor only. Thirdly, it 
involves on the part of the debtor a duty whereby he is 
bound to the creditor, either to transfer something to him, 
or to render him some service, or to grant him compen- 
satory damages for some injury done to him. In the 
concise words of Paulus : '* The essence of an obligation 
consists not in this, that it makes a thing or a servitude 
ours ; but that it binds another to give something to us, 
or to do something for us, or to grant us some compen- 
sation" {{td danduM vel faciendum vel prastandum, — D. 

44, 7, 3). 
2. The Subject-Matter of Obligations.— The 

subject-matter of an obligation, or the object for which 
it is established, always involves some act on the part of 
the debtor, the performance of which will be beneficial 
to the creditor. It must be observed, however, that this 
may be a negative as well as a positive act. The obliga- 
tion may require the debtor not to do something, as well 
as to do something. In either case, the act of the debtor 
is subject to the control of the creditor. The general 
principles which apply to the subject-matter of an obliga- 
tion may be described with reference to its essential, and 
to its non-essential elements. 

(i) The essential elements of an obligation are those 
which are involved in its very nature, and without which 



Digitized by 



Google 



CHARACTER OF OBLIGATIONS. 345 

it could not exist. For example, the obligation arising 
from a contract of sale necessarily has in view the trans- 
ference of a thing from the seller to the buyer, and the 
transference of the price from the buyer to the seller. 
The duty to perform these two acts forms the essential 
feature of such an obligation. Without such require- 
ments, this specific obligation could not exist. In like 
manner, every legal obligation possesses certain elements 
which constitute its essential or necessary subject-matter. 
The validity of every obligation must therefore be deter- 
mined, primarily, wifh reference to the character of its 
essential elements, or necessary subject-matter. 

In the first place, it is a general principle of the Roman 
law that the essential elements of an obligation must not 
involve any thing that is impossible, illegal, or contrary to 
good morals. No one can be bound to do that which is 
in the nature of things impossible. Impossibtlium nulla 
obligatio «/(D., 50, 17, 185). An obligation is also null the 
primary object of which is to require something to be 
done that is forbidden by law. The law cannot enforce 
that which it at the same time prohibits. Associated 
with the above invalid objects are those which are op- 
posed to the general moral sense of the community, or 
inconsistent with the public welfare. 

In the second place, the essential object of an obligation 
must be determinable, and of an actual pecuniary value. 
That the object may be determinable, it is simply neces- 
sary that it shall be so fixed as not to depend upon the 
arbitrary will of either of the parties. It need not, how- 
ever, be specific, since it may properly require the delivery 
of things in genere. It need not be particular, as, for ex- 
ample, when one of two or more acts is required, either 
one of which will satisfy the claims of the creditor. If 
the object be specific and particular, it is called certain 
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[cerium); if not, as in the cases just noticed, it is called un- 
certain (incertum). The object may hence be either certain 
or uncertain ; but in no case can it be so indefinite as not to 
be determined by either party to the obligation. The 
object must also be of sufficient benefit to the creditor 
that its value may be estimated in money. As Ulpian 
says : '' Ea enim in obligatione consistere, quae pecunia 
lui prsestarique possunt " (D. 40, 7, 9, 2). This princi- 
ple depends upon the fact that the obligation is rendered 
compulsory in law by the debtor's being compelled to 
pay to the creditor a pecuniary compensation for the 
damage resulting from his failure to perform his part of 
the obligation. An obligation would, therefore, have no 
legal significance, the breach of which did not cause ap- 
preciable injury to the creditor. 

(2) The non-essential, or incidental, elements of an 
obligation are those which are not necessarily involved 
in the nature of the obligation, but which being intro- 
duced, impose additional or more specific duties upon 
one or the other party. The most important of these 
elements relate to time, condition, place, and conventional 
penalty. 

The time (dies) may be specified by the parties to an 
obligation, before which the performance cannot be de- 
manded. Without such specification, the obligation must 
be performed immediately ; but by thus fixing upon a 
future time the execution of the obligation may be sus- 
pended. This future time may be definitely fixed {dies 
certus) ; or it may be made to depend upon some future 
event which must at some time occur, as the death of 
some person {dies incertm). In either case, the obligation 
begins to exist from the day on which the agreement is 
made, although its performance cannot be demanded 
until the arrival of the time, or the occurrence of the 
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event specified. This is the basis of the distinction made 
in the Roman law between the time at which an obliga- 
tion arises {dies cedit\ and the time at which it may be 
enforced (dies venit). 

But when the obligation is made to depend upon 
some future event which is not only uncertain as to 
the time of its occurrence, but uncertain as to the fact of 
its occurrence — as the election of a particular person to 
the consulate — such an element is technically called a 
condition {conditio). In such a case the obligation does 
not arise, and of course is not enforceable, until it is 
ascertained that the uncertain event has happened. But 
with the occurrence of the uncertain event, the obligation 
at once arises and is enforceable. 

A specification may also be made with reference to the 
place {locus) at which the performance must be made. If 
for any reason the debtor is required to perform the obli- 
gation elsewhere than the place fixed upon, he is entitled 
to compensation for the disadvantage thus incurred, 

A specific obligation may still further grow out of what 
is called a stipulated penalty {sHptUatio pcsnci)^ by which 
either party may bind himself to forfeit a certain amount 
if he fails to perform the principal obligation. In case 
of non-performance, the creditor can demand either the 
fulfilment of the principal obligation, or the forfeiture of 
the penalty — ^but not both. 

Other accessory elements of a similar kind may be in- 
troduced into an obligation, which we need not describe. 
It is sufficient to say, in general, that they depend upon 
the expressed will of the parties ; and that they cannot 
destroy the essential nature of the obligation, although 
they may modify the legal consequences which would 
naturally flow from an obligation in case no specification 
was annexed. 
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3* Accessory Liability in Obligations.— In addi- 
tion to those rights and duties which grow out of the 
nature of the obligation itself, and which arise from the 
expressed will of the parties, are others which depend 
upon the liability of either party to an obligation, to make 
indemnity for any injury or loss occasioned to the other. 
This liability must be distinguished from the principal 
obligation arising from a " delict," in that the injury must 
be of such a character as to aflFect the obligatory relations 
of parties who are already bound by a vinculum juris. 
The party who occasions such an injury or loss becomes 
still further a debtor, and is bound to make indemnity ; 
and the party who suffers such a loss becomes still further 
a creditor, and has a right to claim indemnity. In order 
to produce this new relation between persons already 
bound by an obligation, it is of course necessary that the 
loss which is suffered by one of the parties be occasioned 
by the other; and also that the loss have reference 
to something that comes within the scope of the obliga- 
tion already existing. As a general rule, each party is 
liable to the other for the loss or damage of which he 
himself can be said to be the proper cause. But the ex- 
tent of this liability is dependent upon various circum- 
stances, as, for example, whether the damage arises through 
malicious intent {dolus)y negligence {culpa)^ delay in per- 
formance {mora), or accident {casus). The following 
principles apply to these several cases ; 

(i) The party to an obligation who with malicious in- 
tent {dolus) inflicts a loss upon the other party, is always 
responsible to the full extent of the injury done. The 
parties to an obligation are always bound dolum prcRstare ; 
and any special agreement to the contrary is void. This 
principle holds whether the malicious act is a i>ositive or 
a negative one. The failure to prevent a loss, if such 
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failure is due to a malicious purpose, creates a liability, 
so far as such loss affects the subject-matter of the obliga- 
tion. 

(2) When a loss is occasioned by a party, not through 
malicious intent, but through the lack of proper care or 
attention, it is said to be due to negligence, or fault 
(culpa). In fixing the extent of liability for fault, the 
Roman law draws a disthiction between two kinds of 
negligence, viz.: that which is gross and inexcusable 
(culpa lata)f and that which is slight, or which any careful 
person not exercising extraordinary diligence might com- 
mit (culpa Icvts), In the former case, where the loss is 
occasioned by gross neglect, the party at fault is always 
responsible to the full extent of the injury done, without 
regard to what may be the subject-matter of the obliga- 
tion. Gross negligence is thus assimilated to malicious 
intent — culpa lata aquiparatur dolo. But in the latter 
case, where the loss is occasioned merely by slight neg- 
lect, that is, where it has occurred in spite of the exercise 
of ordinary care, the extent of the liability depends upon 
the character of the obligation. As a general rule, a party 
is not responsible for loss occasioned by slight neglect — 
in other words, he is not obliged to exercise more than 
ordinary care — unless he himself derive a benefit from 
the obligation. For example, if a person receive a de- 
posit obtaining therefrom no benefit, he is obliged simply 
to preserve it with ordinary care, such as an ordinarily 
careful person would exercise over his own property ; and 
he is not liable for any loss not occasioned by the lack of 
such reasonable care. But if a person receive a pledge 
as a security for debt, since he obtains from it a benefit, 
he is obliged to exercise extraordinary care, and is re- 
sponsible for the slightest neglect — that is, he is liable for 
any loss that might have been prevented by the greatest 
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diligence {exactissima diligerUid), It is not necessary to 
mention the exceptions to these principles ; it is sufficient 
to say that when they occur, they depend upon the special 
nature of the obligation itself. 

(3) If a party to an obligation occasions any loss by 
delay {mora) in the performance of the obligation, after 
the time has arrived when its execution may be legally 
demanded, and such delay is not unavoidable, he is 
obiiged to make indemnity for the loss thus occasioned. 

(4) A loss or injury occasioned by an unavoidable 
accident {casus\ that is, by a cause which no human fore- 
sight or power could avert, can be attributed to neither 
party. Hence such loss cannot be indemnified, but must 
remain with the person upon whom it is inflicted ; for ex- 
ample, with the owner of a piece of property which has 
been damaged or destroyed in the way mentioned, even 
though its possession is in the hands of another party. 

4. Classification of Obligations. — Before proceed- 
ing to the specific obligations described in the Roman 
law, we may notice the various classes into which they 
are grouped. These classes are based upon different 
principles, viz.: upon the legal significance of the obliga- 
tions themselves ; upon the jurisdiction by which they are 
enforced ; and upon the modes in which they are estab- 
lished. 

(i) With reference to their legal significance, they are 
divided into natural and civil. Natural obligations are 
those which, though based upon a moral duty, cannot be 
legally enforced. Although such an obligation is not 
directly compulsory by law, it is yet not deprived of all 
legal significance. It might, in the Roman law, be 
pleaded as an '' exception," whereby a performance based 
upon it could not be rescinded. Civil obligations, on 
the other hand, are those which are directly enforceable 
by a legal action. 
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(3) With reference to the jurisdiction to which they are 
subject, they are divided into civil (in a restricted sense) 
and praetorian. The former are constituted by the civil 
law, and enforceable by a civil action. The latter are 
created by the praetorian law, and are enforceable by a 
praetorian action. By far the largest part of the obliga- 
tion of the Roman law was developed under the praetor's 
jurisdiction, and hence relieved of the technical features 
which characterized the ancient civil law. 

(3) A more important division is that based upon the 
modes in which they may arise or become established. 
Some are established by a contract {ex contractu)^ or a 
voluntary agreement, whereby one person legally binds 
himself to render something to another. Others are es- 
tablished by a delict {ex delicto), or a private wrong, 
whereby one person is legally bound to make compensa- 
tion for the injury done to another. Obligations may 
also arise from several other causes, which are, however, 
from their peculiar features assimilated either to those 
arising from contract {quasi ex contractu) or to those arising 
from delict {qwisi ex delicto). We may, hence, treat all 
obligations as arising (properly or fictitiously) either from 
contracts or from delicts. 

References.—" Inst.," III., 13 ; " Digest," JDe obligatumibus ei 
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405; Mackenzie, "Roman Law," pp. 194-200; Amos, "Roman 
Civil Law," pp. 169-177 ; Phillimore, " Private Law among the 
Romans," pp. 220-237 ; " Diet. Antiqq." (O^Aj^A*^) ; Tomkinsand 
Jencken, '* Modem Roman Law," pp. 300-320 ; Ortolan, " Insti- 
tuts," III., pp. 12S-138 ; Ducaurroy, "Instituts," III., pp. 1-7; 
Molitor, " Les Obligations en Droit Romain," torn. I. ; 
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OBLIGATIONS ARISING FROM CONTRACTS. 

By far the largest and most important class of obliga- 
tions, or rights in personam^ are those which arise from the 
legal transactions called contracts. '^ This is," says Poste, 
*' the portion of Roman jurisprudence which has survived 
with least alteration in modem Europe." It should be 
observed that the Roman law does not, as is done in the 
English law, confuse the idea of contract with the idea of 
the obligation that results from the contract. The con- 
tract {contriictus) is simply the investitive fact which gives 
rise to the obligation. The one stands in relation to the 
other as cause to effect. The contract itself is not a 
right ; it is a transaction by which a right and a duty are 
legally established between two or more determinate per- 
sons. Keeping in mind this distinction between the con* 
tract and the obligation ex contractu^ let us consider the 
essential features of the contract, and indicate the specific 
kinds of obligations which arise from the different forms 
of contracts. 

I. Essential Features of the Contract.— A con- 
tract, in the strict sense of the word, may be briefly de* 
fined as an agreement between two or more persons which 
gives rise to a legal obligation. An agreement which 
does not produce a legal obligation is called a simple 
pact {nudum pcuium). That an agreement may be of 
such a character as to create a legal obligation, it must, 
of course, not attempt to establish a relation between the 
parties inconsistent with the principles already mentioned 

ISA 
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as controlling the legality of obligations in general. But 
besides this, it must possess three distinctive and essential 
features, viz. : it must be made by parties legally com- 
petent ; it must express an actual consensu between the 
parties ; and it must be made according to the forms 
prescribed by law. 

(i) All persons are competent to make a contract ex- 
cept those who are expressly disqualified by law. The 
chief persons thus disqualified are, in the Roman law, in- 
fants, implies except to ameliorate their condition, mad- 
men, and lunatics except in lucid intervals. 

(3) The contract must be a voluntary concurrence of 
will {consensus) between the parties. This involves a 
promise on the part of one (poUicitatio) and an accep- 
tance on the part of the other, so that the wills of the 
two parties are brought together (convcnHo). And the 
promise and acceptance must relate to the same identical 
object {consensus ad idem). Since a true consensus must 
glow out of a free and intelligent exercise of the will, a 
contract is void, or at least voidable, if it is the result of 
force, of fraud, or of excusable error. 

An agreement is not binding if extorted by force (m), 
or, what is equivalent to foice, such an intimidation 
{jnetus) as would cause a man of ordinary firmness to do 
what he would not do of his own free will. 

Again, an agreement which has been obtained through 
fraudulent deception {dolus malus), though not properly 
void at the outset, is so vitiated that it may be rendered 
void, or its effect modified by an appeal to the magis- 
trate. 

Moreover, an error bearing upon the subject-matter of 
the agreement, whether due to mistake or ignorance — 
without which the agreement would not have been made 
— furnishes a ground for modifying the effects of the 
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contract. As a general rule, an error is excusable only 
when it relates to a matter of fact {error facti\ as ail 
persons are presumed to know the law, or at least to have 
the opportunity of knowing it Certain persons, however, 
such as minors, women, and soldiers, in certain cases, 
were allowed by the Roman law to plead error as to law 
{error juris) as well as to fact. 

(3) Finally, an agreement to be a contract must be 
made in a manner prescribed by law. The different 
modes in which contracts might be formed in the Roman 
law may be seen from the various classes into which they 
were divided. They were broadly separated into "in- 
nominate " and " nominate." 

Innominate contracts {contractus innominaii\ on the 
one hand, are those which have no special designation in 
the law, but which comprehend transactions involving 
the mutual consent of the parties, followed by a part per- 
formance. The execution of the agreement by one party 
is regarded as forming a consideration sufficient to make 
the execution compulsory upon the other party. These 
contracts involve the various kinds of exchanges, whether 
of things or of services. Paulus sums up the various cases 
in which such contracts may arise, as follows : " Aut do 
tibi ut des ; aut do ut facias ; aut facio ut des ; aut facio 
ut facias " (D. 19, 5, 5). That is, if I give something to 
you on the condition that you give something to me, the 
very fact that I have executed my part of the agreement 
places you under a legal obligation to execute your part ; 
and the same principle applies to the other forms of ex- 
change mentioned. 

Nominate contracts {contrcutus nominati), on the other 
hand, are those which are distinguished by a special name 
in the law. They are divided, in general, according to 
the ways in which they are formed — that is, with refer- 
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ence to the specific fact which is regarded as giving a 
binding force to the agreement. If the binding force of 
the agreement is based upon the delivery of something 
from one party to another, the contract is said to be made 
re ; and the obligation arising therefrom is said to be 
contracted re {re contrahiiur obligatio). If the contract is 
based upon a form of words, it is said to be made verbis. 
If it is based upon a written record, it is said to be made 
Uteris, And if it is founded merely upon the consent of 
the parties, it is said to be made consensu. We may there- 
fore designate the nominate contracts of the Roman law 
as real, verbal, literal, and consensual. 

To present in the briefest manner the general principles 
of the law regarding these contracts, it will be best simply 
to define the specific contracts belonging to each class, 
and indicate the principal obligations to which they sev- 
erally give rise, and the accessory liability resting upon 
the contracting parties in case of loss or injury. 

2. Real Contracts, or Those Made Re.— A con- 
tract is said to be made re^ when the agreement is ac- 
companied by the delivery of a thing from one person to 
another under certain specified conditions. The obliga- 
tion resulting from such a contract does not arise until 
the delivery has been made. The voluntary acceptance 
of the property of another imposes upon the receiver the 
obligation to abide by the terms of the agreement, whether 
expressed or implied, according to which the thing is de- 
livered. There are four real contracts in the Roman law, 
each one of which creates obligations peculiar to itself : 
mutuuniy commodatuniy depositum^ zxidi pignus, 

(i) Mutuuniy or loan for consumption, is a contract 
formed by the gratuitous delivery of consumable goods 
from one person to another on condition of a return in 
kind. The subject-matter of the mutuum must consist nf 
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things that can be measured, weighed, or numbered, such 
as wine, com, or money ; that is, things which being con- 
sumed can be restored ingenere. As this is a gratuitous 
loan, it does not include the lending of money on inter- 
est From the nature of this contract the obligation is 
imposed upon the borrower to restore to the lender, not the 
identical thing loaned, but its equivalent — ^that is, another 
thing of the same kind, quality, and value. A contract 
which thus creates an obligation upon one party only is 
said to be " unilateral." 

With regard to the responsibility for loss, since from 
the peculiar character of the contract the right of con- 
sumption passes to the borrower, the latter is looked upon 
as the practical owner of the thing loaned, and he there- 
fore holds it entirely at his own risk ; he is not relieved 
from his obligation to return the equivalent even though 
the thing be destroyed by unavoidable accident. 

(2) Commodatutn^ or loan for use, is a contract whereby 
the owner lends a thing to another to be used for its 
legitimate purpose, without payment, on the condition 
that it be returned after the purpose has been served. 
This contract is " bilateral," imposing an obligation on 
both parties — ^viz.: a direct obligation on the part of the 
borrower to return the identical thing uninjured after the 
use specified (enforced by an €utio direcia) p and a contrary 
obligation on the part of the lender to pay for any extra- 
ordinary expenses which the preservation of the thing has 
required during its use (enforced by an actio contrarid). 

As to the liability for loss, since the ownership of the 
thing remains with the lender, the borrower is not re- 
sponsible for loss by accident. Since, however, the loan 
is for the benefit of the borrower, he is responsible not 
only for culpable negligence {culpa lata\ but even for 
the slightest neglect {fiufpa icvis) ; in other words, he is 
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obliged to exercise extraordinary diligence in preserving 
aninjured the thing loaned. 

(3) DeposiiuMy or deposit, is a contract by which the 
owner entrusts a thing to another for safe-keeping, with- 
out pay. As in the previous case, this contract is bilat- 
eral, creating an obligation on the part of the depositary 
(deprntarius) to restore the thing on demand ; and an 
obligation on the part of the owner to reimburse the de- 
positary for necessary expenses incurred in preserving 
the thing. 

Since, in this case, the contract is not made for the 
benefit of the depositary, the liability for loss, or injury 
done to the thing deposited, does not extend to cuipa 
lads — the depositary being responsible only for loss 
resulting from fraud, or such gross neglect as amounts to 
fraud. This rule is, however, modified so that the lia- 
bility extends to slight neglect in the following cases : if 
the depositary assumes charge of the thing without being 
authorized so to do ; or if he receive pay for his ser- 
vices, in which latter case, the deposit is assimilated to 
the contract of hiring. The liability for loss due to 
slight neglect was interpreted by the praetor to apply to 
ship-masters and innkeepers with reference to the baggage 
and other effects of travellers. This rule has been ex- 
tended in the modem civil law and in the English law 
to apply to all common carriers, by land as well as by 
water. 

(4) Pigftus^ or pledge, is a contract by which a thing 
belonging to a debtor is delivered to a creditor as a se- 
curity for debt. The present use of the word is distinct 
from its use as denoting the real right which the creditor 
acquires in the thing pledged, and which avails against 
all the world, enabling him to recover its possession if 
lost. It here refers to the simple transaction which gives 
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rise to personal obligatioDs between the debtor and the 
creditor with reference to the thing pledged. This con- 
tract imposes a twofold obligation. Upon the receiver 
of the thing pledged is imposed the duty of restoring it 
on payment of the debt ; or, in case of sale, of restoring 
the surplus of the proceeds above what is necessary to 
liquidate the indebtedness. Upon the owner of the thing 
pledged is imposed the duty of reimbursing the receiver 
for necessary expenses incurred in its preservation. 

As this contract is made for the benefit of the creditor 
as well as the debtor, the former is liable for any injury 
done to the thing pledged, resulting even from slight neg- 
lect. But it should be further observed, that in this 
case, as well as in the case of the other real contracts, the 
liability of the person having the property of another in 
his possession may be offset by contributory negligence 
on the part of the owner of the property. In other words, 
the owner of the property must bear the loss to which 
he may be said to have contributed by his own knowl- 
edge. 

The real contracts of the Roman law are preserved in 
the modern civil law, and they correspond in many par- 
ticulars to the English contracts of bailment. 

3. Verbal Contracts, or those made Verbis.— 
A contract is said to be made verbis when it is based upon 
a solemn form of words. This form consists of an in- 
terrogation and a corresponding answer. In the ancient 
civil law, the question and answer must respectively con- 
tain the words spondes and spondeo. But afterward, 
other words were allowed as promittis and prondttOy or 
dahis and dabo ; and by a constitution of the Emperor 
Leo, any form of words was sufficient that clearly ex- 
pressed the consensus of the parties. 

(i) SHpulatio is the name by which a verbal con- 
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tract is generally designated. Such a contract is not 
confined to any particular kind of transaction ; but 
any promise, whatever may be its subject-matter, may 
be made legally binding by being put into the form 
of a definite question and answer. It may refer to the 
delivery of a thing or to the performance of a service, 
and that, too, without reference to the element of con- 
sideration. Its essential features are, that the question 
and the answer be consecutive, and that they refer to 
precisely the same thing. This contract is unilateral, 
creating an obligation — not upon the stipulator^ or the 
one who asks the question — ^but upon the promissory or 
the one who answers the question in the affirmative. 
If a reciprocal obligation is to be created, it is neces- 
sary for the parties to make two distinct stipulations, 
each person taking successively the part of stipulator and 
promissor. 

The principles which have been described as the non- 
essential, or incidental, elements of an obligation are 
especially applicable to the obligations arising from this 
form of contract. In other words the stipulation may be 
made unconditionally {,pure\ or with reference to a cer- 
tain time (in diem\ or subject to the happening of an un- 
certain event (sub conditione). In the first case, the obli- 
gation arises immediately and the performance can be 
instantly demanded (dies cedit et dies venit). In the second 
case, the obligation arises immediately, but the perform- 
ance cannot be demanded until the time specified (dies 
cedit sed dies nan venit). In the third case, the obligation 
neither arises nor can its execution, of course, be de- 
manded until the condition is fulfilled (dies nee cedit nee 
venit, nisi exstiterit conditio). 

While the stipulation is essentially an oral contract, its 
terms may be reduced to writing. But the writing is not 
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regarded as the basis of the obligation ; it merely fur- 
nishes evidence as to the actual subject-matter of the 
contract. 

(2) Fidejussitf is a special form of the verbal contract 
by which one binds himself as surety to another person. 
This contract, in its earliest form {adpromisHo)^ was used 
simply to secure a previous obligation which itself rested 
upon a verbal contract But in its later form, the con- 
tract of surety, although it was itself still made verHs^ 
came to be used to guarantee an obligation based upon 
any kind of contract, whether made verbally or otherwise. 
As a result of this contract the person who becomes a 
surety {fidejussor) is bound to meet the obligation of the 
principal debtor, in the case of the latter's failure. This 
duty is not limited by time, and it may even be trans- 
mitted to heirs. But to protect the surety from arbi- 
trary action on the part of the creditor, the creditor is 
obliged, in the first place, to sue the principal debtor, if 
solvent, before proceeding against the surety {benefidum 
ordims) ; and, in the second place, if there are several 
sureties, to demand a share of the debt from each {bene- 
ficium divisionis). Moreover, if the surety pays any thing 
toward securing the principal debtor, he retains a right of 
action against the latter for its recovery. 

It may be observed regarding the verbal contracts of 
the Roman law, that the peculiar feature which maiks 
them — in creating an obligation without regard to a con- 
sideration — is rejected by the English law, which pro- 
fesses to make a good or valuable consideration an 
essential element of every contract. 

4. Literal Contracts, or Those Made Literis. 
— A contract was said to be made Uteris, when it was 
based upon a formal record or entry made by the credi- 
tor with the knowledge and consent of the debtor. In 



Digitized by 



Google 



CONTRACT OBLIGATIONS. 361 

this case the writing itself was the foundation, and not 
merely the evidence, of the contract. In case of liti- 
gation, the parties could not go back of the written 
record. This peculiar form of contract originated from 
the ancient custom of the Romans of transcribing their 
accounts from the ordinary day-book {fldoersarid) to the 
more formal and permanent ledger {coiUx accepti et ex- 
pend)^ which was evidently done with the most scrupu- 
lous care, since Dionysius declares that every Roman 
was obliged to take oath before the censor that his book- 
keeping was honest and accurate. 

The early form of the literal contract, called expensUa- 
/£p, was superseded by the chirographum^ or a written ac- 
knowledgment of debt on the part of the debtor given to 
the creditor; and also by the syngrapha^ or a written 
statement of the debt, signed by both parties and kept by 
both. But these passed into disuse, and at the time of 
Justinian there were no literal contracts, in the earlier 
and strict sense of the word. The cauHo^ or written ac- 
knowledgment of debt, which existed at that time, was 
not the basis, but merely the evidence, of a contract. 

5. Consensual Contracts, or Those Made Con- 
sensu. — A contract is said to be made consensu when it 
is based upon the simple consent of the parties. In this 
case the contract is complete when a real concurrence of 
win has been reached. Such contracts, therefore, to be 
valid, require no delivery of a thing, no special form of 
words, and no reduction to writing, although their sub- 
ject-matter may be reduced to writing as an evidence of 
the agreement Consequently, they can be made not 
only by parties present, but by parties absent through 
letters or by messenger. They, moreover, create in all 
cases bilateral obligations — that is, reciprocal duties rest- 
ing upon both parties to the contract — whereas literal 
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and verbal contracts, and the real contract of muhtum^ as 
we have seen, impose a duty upon one party only. 

The consensual contracts were introduced into the 
Roman law through the praetorian legislation, and were 
consequently founded upon broader principles of justice 
than the other classes of contracts, which continued to 
preserve, in some respects, the technical features of the 
ancient customary law. They were liberally interpreted, 
according to the intention of the parties and the demands 
of equity. Although few in number, they formed by far 
the most important part of the Roman law of contract, 
and have survived, with little alteration, in the modem 
civil la*v ; and have also exercised a great influence upon 
the English common law. These contracts comprise 
purchase and sale, letting and hiring, partnership, and 
agency. 

(i) Purchase and sale (emptio et venditio) is a contract 
in which one person {venditor) agrees to deliver to an- 
other {emptor) a certain commodity in consideration of a 
given price. This contract in itself does not, of course, 
transfer the right of ownership in the thing which is the 
object of the sale ; it simply creates personal obligations 
between the buyer and the seller. In considering the 
general principles that relate to the contract of sale, we 
may notice briefly the essential elements of the contract, 
the principal obligations that it imposes upon the parties, 
the incidental features that may attend the principal obli- 
gations, and the responsibility for loss that results from 
the contract. 

Besides the legal competence of the parties, there are 
three elements essential to a contract of sale, viz.: a thing, 
which is in commerdo, and which is of a determinable 
character, whether it be corporeal or incorporeal, present 
or future, in genere or in specie ; a price, which must be a 
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sum of money of a legal character and definite in amount, 
whether fixed by agreement, or by reference to a third 
party, or by the market rate ; the consent of the parties, 
which is regarded as consummated as soon as the price is 
agreed upon — or, if the contract is to be written, with the 
complete execution of the writing. The writing, how- 
ever, was in no case obligatory in the law of Justinian , 
it merely furnished a better proof of the terms of the 
contract. 

The principal obligations which by this contract are 
imposed upon the seller are : To deliver the thing itself 
to the buyer, and to give him lawful and undisturbed 
possession ; to guarantee the buyer against eviction by 
law resulting from a defective title at the time of the sale, 
and to compensate him for any loss sustained by such 
eviction ; and to warrant the thing sold to be free from 
secret faults, which might be done, if such faults were 
afterward discovered, either by a satisfactory reduction 
of the price or by a dissolution of the contract itself. 
The implied warranty, which in the Roman law was an- 
nexed to every sale, was thus entirely at variance with the 
maxim of the English law, caveat emptor. The principal 
obligations resting upon the buyer, on the other hand, 
are : To pay the price fixed upon, together with interest 
from the time the price is due ; and to compensate the 
seller for necessary expenses in keeping the thing prior 
to its delivery. 

Incidental obligations may be created by special agree- 
ments, or pacts {pacta adjecta). For example, the sale 
may be made to take effect in diem, or sub conditioner or 
subject to approval on the part of the buyer, or to reci- 
sion on the part of the seller. An additional obligation 
might, in the Roman law, be also created by the giving 
of earnest money (arrha). This was originally regarded 
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simply as a proof of the contract, but under Justinian it 
became a measure of damages in case either party failed 
to abide by the contract — the purchaser being obliged, in 
case of failure, to forfeit the earnest that he had paid ; 
and the seller, if he receded from the contract, to forfeit 
the earnest that he had received with an equal sum in 
addition. 

With regard to responsibility for loss or injury in- 
flicted upon the thing before its delivery, the seller is lia<- 
ble not only for fraud and gross negligence, but also for 
slight neglect ; so that he is obliged to preserve the thing 
with the greatest diligence until the time of delivery. 
But in case of unavoidable accident, the loss falls not 
upon the seller but upon the buyer ; in other words, the 
risk passes to the buyer as soon as the contract is com- 
pleted. This seems to be opposed to the general princi- 
ple res domino perity since the ownership does not, by the 
mere contract of sale, properly pass to the purchaser, but 
remains with the seller. To explain this apparent dis- 
crepancy, it is necessary to recall the theory of the 
Roman law, that, although no real rights can be created 
by a simple contract, yet when the object of a contract 
of sale has been delivered, the real rights of the pur- 
chaser are fictitiously dated back to the time of the con- 
tract. When, therefore, the purchaser acquires possession 
of the thing by delivery, he also acquires the rights to all 
the fruits and natural accessions which the thing has re- 
ceived since the contract was made ; and, on the same 
principle, should suffer all the losses which the thing has 
received from merely natural causes. This general prin- 
ciple regarding risk does not, however, relate to a con- 
tract in which the seller specially stipulates to take the 
risk upon himself, or the case in which things are sold in 
generf. The question of responsibility may be still fur- 
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ther affected by delay (mora). If the seller fails to de- 
liver the thing at the time he ought, he becomes liable not 
only for fault but even for accidental loss. But if the 
contract is of such a character as to require the buyer to 
remove the goods, and he fails to do so at the proper 
time, the seller is held responsible only for fraud or gross 
neglect 

(a) Letting and Hiring {Jocaiio et conductio) is a con- 
tract somewhat similar to purchase and sale, in being 
founded upon consent and in being complete when the 
price is fixed. But its primary object is not, like that of 
sale, to effect the absolute transfer of a thing from one 
person to another. It does, however, involve a sort of 
qualified delivery, that is to say, one person, called the 
locator^ agrees to place something at the temporary dis- 
posal of another person, called the conductor ^ on the con- 
dition that the person receiving the benefit of such dis- 
position — whether he be the locator or the conductor — ^pay 
a certain price to the other person. It is thus evident 
that, according to the theory of the Roman law, the de- 
termination of the question as to which party should be 
called the locator^ and which the conductor^ does not de- 
pend upon the fact that one receives and the other pays 
the price, but upon the more fundamental fact that one 
delivers to the other, or places at his disposal, that which 
forms the subject-matter of the contract. In the contract 
of sale, the one who makes the delivery (that is, the ven* 
ditor\ always, it is true, receives the price ; but in the 
present contract, the one who makes the delivery (that 
is, the locator) may or may not receive the price, as will 
hereafter be seen. The character of this contract and 
the distinctive obligations and liabilities attending it will 
be made clear by considering the different phases that it 
presents, viz.: the letting of things, the letting of ser- 
▼iceSy and the letting of work. 
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In the letting of things {locaiUhcanductio rerum\ the hh 
cator agrees to deliver to the conductor a thing, whether 
movable or immovable^ to be used by the latter on con- 
dition of pa3ring a fixed price. This phase of the con> 
tract relates specially to the leasing of houses or lands — 
the conductor^ or lessee, being technically called, in the 
former case, inqmlinus^ and in the latter case, colonus. But 
whatever may be the particular thing leased, the lessor is 
bound to deliver the thing, and the lessee is bound to pay 
the price, or rent. Besides these most patent duties, the 
lessor, on the one hand, is also bound to guarantee the 
tenant against eviction, to reimburse him for necessary 
expenses, and to keep the thing in proper state of repair ; 
the lessee, on the other hand, is also obliged to pay inter- 
est if the rent falls in arrears, and to give up possession 
at the expiration of the time specified, or if the rent is 
not paid for two years. As to liability for loss, the lessor 
not only holds the risk in case of accident, but is respon- 
sible for damage resulting from hidden faults in the thing 
leased, that is for contributory negligence; and the 
lessee, on his part, is responsible for culpa lans^ or slight 
neglect. 

In the letting of services {locoHO'ConducHo optrarum^^ 
the locator agrees to place his services or labor at the dis- 
posal of the conductor on the condition of receiving some 
fixed price, or wages. In this case, it is the labor which 
is let by the workman, and hired by the employer ; and, 
as in the previous case, the locator receives the price. 
The principal obligations growing out of this contract 
are exceedingly simple, and are indicated by the defini- 
tion already given. The workman is bound to place his 
services at the disposal of the employer and to perform 
the labor expected of him in a proper manner ; and the 
employer is bound to pay the wages agreed upon. With 
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reference to any property of the employer which comes 
into his hands, the laborer is responsible for fraud and 
gross negligence, and even for slight neglect with refer- 
ence to any thing specially entrusted to his care. 

In the letting of work to be done {JocaHo-conductio 
operis\ the locator agrees to place in the hands of the 
conductor certain materials, upon which work is to be ex- 
pended for the accomplishment of a certain result, on 
condition that the locator pay to the conductor a certain 
compensation. Here the price is received by the 
conductor and not by the locator as in the previous cases. 
But still the essential character of the locator remains the 
same, in being t^e person who delivers to the other that 
which forms the subject-matter of the contract. Although 
the purpose of the contract is to effect some improvement 
or modification of the material, such improvement is 
merely an accession to the material itself which belongs 
to the locator. It is, therefore, essential to this contract 
that the materials, either wholly or in part, be furnished 
by one party and the improvement be effected by the 
other, as when silver is delivered by one to the smith to 
be wrought into a vase ; or goods are furnished to a 
carrier to be transported to a certain place ; or when upon 
one's ground a building is constructed by a contractor 
even with material furnished by the latter, since in this 
case the land is the principal material to which the build- 
ing accedes. The chief obligations resting upon each 
party are sufficiently indicated by the nature of the con- 
tract itself. But there are certain distinctive rules 
regarding responsibility that need to be noticed. The 
one who undertakes to do a piece of work upon the 
materials of another is responsible not only for any 
damage, however slight, due to his personal negligence, 
but also for any injury due to the lack of proper knowl- 
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edge and skill Moreover, if the work is to be done as a 
wMe^ that b '^ by the job/' the entire risk remains with 
the contractor until it is completed and approved ; but if 
it is to be done by the pUce^ the risk of those portions 
which are approved passes to the locator. In the case of 
jettison {^Ux Rhodia dejaciu) where a ship*master contracts 
to carry goods belonging to different owners and is 
obliged to sacrifice a part in order to save the rest, 
the risk is distributed between the several owners of the 
goods and the owner of the vessel. 

(3) Partnership {socUtas) is a contract by which two or 
more persons agree to combine their property or labor, or 
both, on the condition of sharing the common profit and 
loss. The contract requires that there be some contribu- 
tion on the part of each of the parties, whether this be 
equal or unequal, alike or unlike. It also requires that 
there be some adjustment of the profits and losses be- 
tween the parties. In the absence of any special agree- 
ment each party has an equal share in the profits and 
losses. But this may be modified in any way according 
to the will of the parties, with the single exception that 
no one can be excluded entirely from a share in the 
profits {sodetas /eomna). 

A partnership may be either ^^furai or special^ accord- 
ing to the extent and purpose of the contributions. A 
general, or universal, partnership may be either one 
in which everything belonging or in any way accruing to 
each of the partners is held in common by them all 
(sacietas universarum bonorum)\ or one in which everything 
arising from the gains of a mercantile or professional 
business is contributed to the common stock {sacUtas 
universarum qua ex quastu veniuni). A special, or particu- 
lar, partnership may be either one which is formed for a 
single transaction {sMtet^s ne^oHationU. aUcupu)\ ox ono 
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which is formed to effect the joint-ownership in a particu- 
lar thing {sodetas ret unius). The form which is gene- 
rally made and which is presumed, if no other is specially 
agreed upon, is the business or professional partner- 
ship. 

The general rights and duties of partners with refer- 
ence to each other spring from the nature of the transac- 
tion itself. Each one is bound to furnish what he agrees 
to furnish, to pay his share of the common expenses and 
losses, and to grant to the others their share of the 
common gains. These mutual obligations are enforced 
by the attiopro socio. In their relations to each other, all 
the partners are bound by the acts of each partner, so far 
as these acts are consistent with the legitimate object of 
the partnership. But in relation to third persons no 
partner, speaking generally, is bound by the acts of 
another! According to the Roman law there is no im- 
plied agency in partnership. Therefore, only the particu- 
lar partner who has transacted business with a third 
person can be held responsible by that person. As re- 
gards responsibility for fault each partner is bound to 
exercise the same care over the property and business of 
the firm as he does over his own affairs, and he is 
liable to his copartners for any loss due to the lack 
of such care. 

Partnership is dissolved by the expiration of the time 
for which the contract was made ; by mutual consent of 
the parties ; by the retirement of one of the partners, 
provided this is done in good faith and not for the pur- 
pose of defrauding the others ; or by the death or insol- 
vency of any of the partners. 

(4) Mandate {mandatum) is a contract in which one per- 
son (mandaior) commissions another {mandatarius) to do 
something, and which involves a guaranty on the part of 
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the former to secure the latter from loss in the transactioiL 
The service must necessarily be gratuitous ; if a price is 
given, the contract becomes hirifig. The contract of 
mandate is binding if the service to be performed is for 
the benefit of the principal alone ; of the principal and 
the agent ; of a third party ; of the principal and a third 
party ; or of the agent and a third party. But if it is 
for the sole benefit of the agent it has no legal force. 

The agent, or mandatarius^ is under obligations to exe- 
cute faithfully the terms of the agreement, and to give 
up to the principal all the property entrusted to his care, 
or all the proceeds resulting from the execution of the 
commission. The principal, or mandator^ on his part, is 
bound to reimburse the agent for all necessary expenses, 
and to protect him from any loss incurred in faithfully 
executing the mandate. If the agent, however, transcends 
his commission, and, for example, pays for a thing a 
higher price than that authorized, he cannot recover the 
excess from the principal. 

In this contract, the general rule regarding responsi- 
bility for fault is subject to an exception, since the agent, 
even though he derive no benefit from the contract, is 
liable not only for fraud and gross negligence, but also 
for slight neglect. An exceptional degree of responsi- 
bility is, in this case, imposed upon the agent on account 
of the peculiar nature of the contract itself, which re- 
quires the exercise of special care for its proper execu- 
tion. 

It must be observed that the Roman contract of man- 
date does not involve the modem idea of agency, whereby 
the principal is brought into direct legal relation to a 
third party through the acts of his agent. The Roman 
contract establishes a personal relation only between the 
mandator and the mandaiarius ; the latter alone is bound 
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by his transactions with the third party, although he has 
himself a personal right against the mandator to be in- 
demnified for obligations thus incurred, if properly within 
the scope of the mandate. But it may be noticed in 
passing that the modem doctrine of representation was 
partly realized in the Roman law ; as, for example, in the 
case of slaves and children with reference to the father ; 
in the case of a shipmaster in relation to the owner of a 
vessel (exercitory^ and in the case of the manager of a 
business {institor) with reference to his employer. 

6. Obligations Quasi Ex Contractu.— In addi- 
tion to the obligations that arise from contracts properly 
so called, there are others that grow out of certain rela- 
tions existing between persons, whereby they become bound 
to each other by duties similiar to those arising from a 
contract. Such obligations are said to arise quasi ex con- 
tractu. The mere fact of holding a particular relation 
to another person may, in certain cases, impose special 
obligations which are enforceable by a legal action. A 
number of these cases are specified in the Roman law. 

(i) Negotiorum gestio is the assumption on the part of 
one person of the business of an absent person, without 
an express mandate. In this case, if the assumption is 
made in good faith, the law imposes upon the parties the 
same reciprocal rights and duties as those that arise from 
the mandatum. 

(2) Tutela culministratio^ or the administration of the 
estate of the ward, necessarily imposes reciprocal duties 
on the part of the tutor and the ward, the former being 
legally bound to administer faithfully the estate of the 
ward, and the latter to indemnify the tutor for necessary 
expenses incurred in the execution of his trust. 

(3) jRei communis administration or the administration of 
a common thing, creates an obligation, whereby two or 
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more persons who acquire a thing in common, as by joint 
legacy or gift, are each liable to the other for its proper 
division. 

(4) HereditaHs aditio^ or the acceptance of an inheri* 
tance, imposes upon the heirs the obligation to divide the 
estate in a proper manner, to settle all accounts relating 
to it, and to pay all legacies that the testator has legally 
made. 

(5) IndeHti soluHo^ or the payment by mistake of 
money, not due either by a natural or legal obligation, 
imposes upon the person to whom such money has been 
paid the duty to make restitution. 

^. Dissolution of Contract-Obligations.— The 
obligations arising ex contractu or quasi ex contractu^ exist 
until they are discharged in a manner prescribed by law. 
With the proper dissolution of the obligation the debtor 
is no longer liable to an action. The various modes of 
dissolving obligations may be grouped as general and 
special. 

{i) The general modes are those which are applicable 
to obligations arising from any kind of contract. They 
include the following : solution or the actual payment of 
the debt or fulfilment of the obligation, either by the 
debtor himself or by another for him ; compensation or 
the offset of one debt by another existing between the 
same parties ; confusio^ or the merging of the debtor and 
creditor in the same person, as when the debtor becomes 
the heir of the creditor ; oblatioy or the tender of the 
money due to the creditor, which may be formally done 
by placing it subject to the order of the court ; and 
novatio^ or the dissolution of one obligation by the forma- 
tion of a new one to take its place. 

(2) The special modes are those which are peculiar to 
obligations arising from certain kinds of contracts. They 
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include the following : occepHlaHOy or the acknowledg- 
ment in the form of a " stipulation," that the debt has 
been paid — a mode peculiar to verbal contracts, but 
fictitiously applied to others; and contraria voluntas, 
when parties recede from an obligation by mutual con- 
sent — a form peculiar to consensual contracts. 

References. —• Gaitts, III., 88-i8i ; ••Inst.," III., 13-29; 
" Digest," De in inUgrum restituHonibus (4), De rebus crediHs, etc. 
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CHAPTER XXIX. 

OBLIGATIONS ARISING FROM DELICTS. 

Besides the obligations already described, which arise 
from contracts and relations that are assimilated to con- 
tracts, there is another class of obligations comprising 
those which arise from delicts, or private wrongs. These 
two'classes of obligations are in a certain sense correlative 
to each other — the one being based upon beneficial acts, 
and the other upon injurious acts. In either case the 
two parties concerned are bound to each other by a vin- 
culum jurisj and are placed in the legal relation of 
** debtor " and " creditor " in the broadest sense of these 
words. If we look at a delict from one point of view — 
simply as an injury done to a person's property or his 
body or his reputation — it would seem to be merely an 
infringement of a right in rem^ and not properly related 
to obligations, or rights in personam. But, according to 
the Roman view, a delict is something more than an in- 
fringement of a right in rem j it is, like a contract, re- 
garded as an investitive fact giving rise to a right in 
personam, 

z. Delict as a Ground of Obligation.— The 

Roman view of delict, as furnishing the proper ground 
of an obligation, seems to be justified by the distinction 
between rights in rem and rights in personam. A right in 
remy though availing in a negative manner against the 
world at large, really terminates in the thing that is the 
object of the right. When infringed upon, whatever may 
be the motive of the infringement, the reai right is in 
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every respect vindicated by a re- establishment of the right 
over the thing itself. It involves no further remedy than 
the recovery of that of which one has been deprived. 
It requires nothing more than restitution. Even in the 
case of theft, as conceived by the Roman law, the real 
right is fully vindicated by a real action for the recovery 
of the thing stolen. If the law merely protected the 
real right, it would grant no further redress ; and if the 
owner were completely satisfied with the recovery of the 
thing, there would be, so far as he is personally concerned, 
no need of further redress. But because he is not thus 
satisfied, the law grants to him a personal right, enforce- 
able by a personal action, to compel the offender, not 
simply to restore the thing, but to give satisfaction for 
the injury done. By such an injury, a vinculum Juris 
is established between the offending and the offended 
party ; and this legal bond, whatever may be its specific 
marks, possesses the same generic character as that arising 
from a personal agreement to pay a certain sum of 
money. It establishes a claim which can be enforced by 
a legal action. 

This view is consistent with the idea of private revenge 
which lies at the historical basis of the law of private 
wrongs, and also with the fact that, as the idea of private 
revenge passes away with the progress of civilization, 
acts that were once looked upon as private delicts, as 
theft and robbery, are transferred to the class of public 
crimes, and punished not for the sake of giving satisfac- 
tion to the offended party, but for the sake of protecting 
the community at large. To properly understand the 
Roman idea of delict, it must therefore be borne in mind 
that its legal significance consists, not in being a violation 
of a right in rem^ but in giving birth to a right inper^ 
sanam. According to this view, delicts are properly co- 
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ordinated with contracts, since both are alike investitiTe 
facts giving rise to legal obligations. 

2. General Features of a Delict^A delict may 
be defined as an injurious act which is regarded as suffi- 
cient to impose upon the offender an obligation to give 
satisfaction to the offended party for the evil done. It is 
thus distinguished from a contract, which involves a con- 
currence of wills and a beneficial relation between the 
parties. It is also distinguished from those injuries which 
may arise in connection with a contract, through fault 
or otherwise, and which simply modify the extent of the 
contract -obligation already existing. It is, in fact, such 
an injurious act which, even though there were no obli- 
gation already existing between the parties, would of it- 
self create such an obligation. A private delict must also 
be distinguished from those public wrongs, or crimes 
(delicta publico)^ which, though they may cause personal 
injury, are punished by the state as offences against the 
whole community. The fundamental idea of a private 
delict is that of an act creating an injury which can be 
remedied only by the giving of personal satisfaction. 
The penalty (p£Bna\ or " damages " imposed in such a 
case, is solely for the benefit or satisfaction of the person 
injured. 

While the specific acts to which the law attaches the 
character of delicts may change with the progress of 
society, there are certain features that must in general 
characterize an injurious act in order that it may give 
rise to a legal obligation. 

(i) On the part of the offender, the act must be a cul- 
pable one, that is, one for which the offender himself is 
to blame. An act is not culpable merely because it is 
injurious. In the first place, it must be voluntary, -or 
capable of being referred to the sphere of free volition 
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--whether it be prompted by a criminal iBStent, that i% a 
conscious purpose to inflict injury ; or due to criminal 
negligence, that is» the failure to use that precaution 
which every one is bound to exercise in performing every 
act. In the second place, it must be unsanctioned by 
law, that is, not involved in the exercise of one's own 
legitimate rights. Paulus says : '' Nemo damnum facit, 
nisi qui id fecit, quod facere jus non habet (D. 50, 17,- 

151). 

(2) On the part of the offended person, the act must 
be one which produces an injury capable of being esti- 
mated in pecuniary damages. Consequently, the injury 
must be actually inflicted, and not merely contemplated 
or attempted ; and in the second place, it must be real 
not merely fanciful. The " damages,'' however, may be 
not simply compensatory, that is, to make amends, but 
penal, that is, to give additional satisfaction to the in- 
jured party. 

3. Different Kinds of Delicts.— In specifying the 
various kinds of wrongs that give rise to personal obliga- 
tions, the Roman law includes certain offences which in 
the modem law are looked upon rather as crimes. In 
the estimation of damages, it also preserves to a greater 
extent than the modem law the idea of penal satisfaction 
which had its root in the primitive custom of private 
revenge. In the Roman law at the time of Justinian, 
there were recognized four kinds of delicts, viz. : theft, 
robbery, damage to property, and injury to the person. 

(i) Theft {/urtum) is defined by Paulus to be " the 
fraudulent taking, for the sake of gain, of that which be- 
longs to another, whether a thing itself or its use or its 
possession — an act which is forbidden by the natural 
law " (D. 47, 2, I, 3). The two essential elements of 
theft are a wrongful intent, and an actual appropriation. 
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A wrongful intent involves a knowledge that the object 
belongs to another, and a knowledge that the act is doile 
without the consent of the owner. But a fraudulent in- 
tent does not alone constitute theft ; there must be com- 
bined with it an actual exercise of physical force over 
the object {conirectaHo fraudulosd\. There may be theft 
of a thing {rafurtum\ as when one purloins the goods 
belonging to another. There may be theft of use (usus 
furtuM\ as when a depositary uses for his own benefit, 
and without the consent of the owner, a thing committed 
to his charge, or even when a borrower puts a thing to a 
use different from that for which it is lent. There may 
also be theft of possession {possessionis furtum\ as when 
a debtor fraudulently takes from a creditor a thing which 
has been pledged to the latter as a security for debt. 
In the last case, a person may be guilty of theft in taking 
wrongful possession of his own property. Not only arc 
those persons guilty of th^ft who directly perform the 
wrongful act, but those also who knowingly assist in the 
act or contribute to it. 

In estimating the degree of liability resulting from 
theft, the Roman law distinguishes between theft " mani- 
fest" and "not manifest." A manifest theft {furtum 
matdfestum) is one in which the thief is taken in the act, 
or near the place of the theft, with the stolen property in 
his possession ; in this case, the thief is made liable for 
four times the value of the property stolen. In other 
cases of theft {^furtum nee mantfestum\ the thief is liable 
for twice the value of the property. The only satisfactory 
explanation of this distinction is to be found in the fact, 
that originally the penalty was imposed to satisfy the 
feeling of revenge on the part of the offended person, 
— which feeling would naturally be greater in the former 
than in the latter case. 
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The purely personal obligation arising from theft was, 
in the Roman law, enforced by an action for penal 
damages {actio furti). But by pursuing this personal 
right against the thief, the owner did not forfeit his real 
right to the thing itself He might therefore recover 
the possession of the thing from the thief in the same way 
as he might from any other person — by a real action 
(pindicatio) ; and if the thief had lost possession, he might 
recover its value with interest {candicUo furtiva). The 
right of personal action against the thief belonged not 
only to the owner of the stolen property, but also to any 
person who had a beneficial interest in the thing — for 
example, a bona fide possessor, or a usufructuary, or a 
person deriving an interest from another's property as 
the result of a contract. In the modem civil law, the 
action for penal damages in the case of theft has become 
obsolete, which fact illustrates the tendency to eliminate 
the idea of personal revenge from the law of delicts. 

(2) Robbery {rapiTia) is the unlawful seizure of an- 
other's property, accompanied by force. To constitute 
robbery, in the strict sense, it is necessary that the act 
be done with violence and with evil intent. In early 
times, this offence applied only to movables ; but by a late 
constitution, violent dispossession in the case of immova- 
bles was assimilated to robbery. The thing taken need 
not be the property of the one dispossessed. It is suflScient 
that the possessor have an interest in it, or even that 
it be among his goods, as in the case of deposit. 

The liability of the offender was, in the Roman law, 
enforced by an action introduced by the praetor (w bono- 
rum raptorum). If the action was brought within a year, 
four times the value of the property might be recovered. 
But if the offended party suffered a year to elapse before 
bringing the action, he could recover the simple value 
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only. Moreover, the quadruple damages allowed in the 
former case were not, as in the case of theft, purely penal, 
but included the restitution of the property or its value. 
The lighter civil penalty attending robbery, as compared 
with that of theft, is perhaps explained by the fact that 
one had less opportunity to protect himself against the 
thief than against the open robber, in repelling whom 
one was justified in using any amount of force necessary 
for the purpose. In robber>', as in theft, the offender was 
also liable to a criminal as well as a civil prosecution. 

Although robbery, strictly speaking, involved a criminal 
intent, a constitution was issued in the time of Valentinian 
whereby the violent seizure of any kind of property, even 
with a lawful intent, was made an actionable offence. It 
was established that if a person who was a rightful owner 
reclaimed his property by force, he should be obliged to 
forfeit it to the person from whom he took it ; and if he 
were not the rightful owner, although believing himself to 
be such, he was bound not only to restore it, but also to 
pay damages equal to the value of the property. 

(3) Damage to property (damnum injuria datum) com- 
prehends every wrongful injury to the property of another 
by which it is destroyed or its usefulness is impaired. To 
constitute this offence there must be an actual diminutioii 
in the value of the property, capable of being estimated 
in money ; and the injury must result from an evil intent 
{dolus) or from culpable negligence {culpci). The ques* 
tion whether negligence is culpable must be determined 
by the circumstances of the case, and may sometimes de- 
pend upon unskilf ullness or even lack of proper knowledge. 
The liability of the offender may, however, be modified 
by contributory negligence on the part of the owner of 
the injured property, as when the latter has the power to 
prevent the injury and fails to exercise it 
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The extent of liability in case of damage was fixed in 
a general way by the lex AquUia (B. C. 286), a law which 
•operseded the earlier provisions of the XII. Tables. By 
this lawy if a person wrongfully killed a slave or antmal 
belonging to another, he was liable to pay, not the actual 
value at the time of its death, but the greatest value that 
it had possessed during the previous year. Moreover, if 
a person caused any kind of wrongful damage to a slave, 
animal, or other property belonging to another, he was 
liable to pay the greatest value possessed by the thing 
during the previous thirty days. The expansion of this 
law relating to damage may be seen from the actions sub- 
sequently granted to the injured party. An action 
founded upon the text of the Aquilian law {actio directa 
Aquiiia) could be brought only when the damage was 
caused by an actual contact of the offending party with 
the body of the injured thing {corpore corfori). The de- 
fect of this action was supplied by the prsetor who gave 
an equitable action (acito utilis AquUici) against a person 
who had in any indirect way inflicted an injury upon the 
substance of another's property (mm corpore sed corpori). 
But when an injury was caused to the owner of a thing 
where there was no contact of the offending party, and 
when the thing itself was not injured {nee corpore nee cor- 
pori\ as when one assisted in the escape of another's 
slave, the owner could have recourse to an action {ctcHo 
in factum) which was given in general cases of damage 
and which afforded a compensation warranted by the cir- 
cumstances of the case. Still further, if the damage was 
caused by the property of another, as a slave or an ani- 
mal, the owner of such slave or animal was liable to the 
actio noxalis^ an action which was derived from the XII. 
Tables, compelling the surrender of the offending object 
or the payment of " damages." Finally, in case damage 



Digitized by 



Google 



382 OUTLINES OF ROMAN LAW. 

was not actually done {factum) but was apprehended {in- 
feciurn)y the threatened party has a special remedy {damm 
infecH cauHd) by which he might obtain a security against 
any loss that might reasonably be expected. 

(4) Injury to the person {injuria) includes every ma- 
licious act which afifects harmfully the body or reputation 
of another. Such an injury is done by assaulting another, 
by publi(;ly reviling him by word of mouth or by writmg, 
by proceeding against him as though he were insolvent 
when he is not, by attempts made agamst chastity, or by 
any other contumelious act directed against a person's 
liberty or honor. An injury is committed against a person 
himself if committed against one under his power. In the 
Roman law, an injury was said to be aggravated {atrax) 
when the circumstances were such as to increase the 
extent of the outrage. Such an aggravation might be 
due to the mode in which the act is performed, as when 
one is beaten with a club ; or to the nature of the place, 
as when one is assaulted in a public assembly ; or to the 
quality of the persons injured, as when an officer is ais- 
saulted by a subordinate ; or to the part of the body in- 
jured, as when a blow is struck in the eye. 

The penalty for injuries to the person was, in the XII. 
Tables, based upon retaliation, and compensation by 
fixed rates. But the praetor allowed the injured party to 
estimate the extent of the injury and to make a claim for 
the damages that would satisfy him, which claim the 
/udcx might admit or lessen as he thought proper. But 
in the case of grave injury {injuria atrox)^ the amount of 
damages was fixed by the magistrate, which the judex 
was expected to grant if the guilt was established. It 
may also be observed that the offender was liable not only 
to a civil action, but also to a public prosecution as a 
criminal 
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4* Obligations Quasi Ex Delicto.— In addition to 
the delicts already mentioned, there were other cases of 
wrong-doing which gave rise to legal obligations. The 
principles governing these cases were not, however, es- 
sentially dLOEerent from those which applied to delicts 
technically so-called. The law was simply extended to 
meet ca^es not hitherto provided for ; and the obligations 
growing out of such cases were said to arise qu(m ex 
delicto. Four examples of this kind are given in the ^' In- 
stitutes " : 

(i) If a Judex made a cause his own, that is, gave an 
improper decision, whether through fear, favor, corrup- 
tion, or ignorance, he was made liable for civil damages 
to the party suffering from such improper decision. 

(2) If a person occupied a house or apartment from 
which any thing was thrown, causing injury to another's 
property or person, he was liable for twice the value of 
the injury done, or an amount which Hit Judex should es- 
timate as proper under the circumstances. 

(3) If a person allowed any thing to be suspended over 
a public way where it was likely to fall and do harm to 
one passing by, he was liable to a penalty fixed by law ; 
and in this case, the action could be brought by any one 
whose safety was threatened. 

(4) A master of a ship or keeper of an inn was liable 
for any damage to property, or loss by theft, occasioned 
by any one employed in his service. In this case, as well 
as in the previous cases of quasi delict^ the action brought 
was usually the actio in factum. But in the present in- 
stance, the injured party was at liberty to avail himself of 
the actio furti^ or the actions based upon the Aquilian 
law, and thus make liable the actual wrong-doer. 

It may be observed, in conclusion, that the general 
conception of a delict as a wrongful act creating a per- 
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sonal liability on the part of the offender to the offended 
party, sunriyes in the modem civil law of delicts and in 
the EngBsh law of " torts." 

Reteences.— Gains, zzx, zSa-ass; " Inst," !▼., z-5 ; "Di- 
geit,*' De dolo malo (4, 3), De condicHont furiiva (13), I>€ doli maS 
€t meius excepH<me (44, 4) ; DeprivaHs delicHs (47) ; " Code," Dt doU 
tnalo (2, 21) ; De condicHone furtiva (4, 8) ; Dt lege AqttiHa (3, 35) ; 
Vi hvHorwn raptontm (9, 33) ; Vfifpfuriii (9, 35) ; Fotte'i " Gains ." 
pp. Zt^r^yfi ; Sandars' " Justinian/' Eiig. ed., pp. 489-517, Am* ed., 
PP« 479-507 ; Hallifax, " Roman Law," pp. 72-79 ; " Diet, Antiq^" 
{Crimen^ Furtum^ Bona rapta^ Damnum injuria actio. Injuria) ; 
Mackenzie, *' Roman Law," pp. 242-245 ; Phillimoie, ''Private Law 
among the Romans," pp. 170-196 ; Hunter, "Roman Law,"pp. r-ii, 
86-109 ; Tomkinsand Jencken, " Modem Roman Law," pp. 378-395 ; 
Ortolan, " Instituts," III., pp. 411-471 ; DuCaurroy, " InsHtnts," 
III., pp. 234-272 ; Demangeat, " Droit Romain," II., pp. 432-488 ; 
Molitor, " Les Obligations en Droit Romain," tom. 3 ; MaresoII, 
••Lehrbuch," §§ 145-150; Deurer, "Gesch. und Inst.," § 197; 
Becking. " R6m. Privatrecht," S. 148-152. 154, 155 ; Vering, " GcscL 
und Pandekten," §§ 206-217 ; Puchta, " Panddtten," §g 375-387; 
Vangerow, «* Pandekten," gg 674-706 ; Amdts, " Pttldektea," g§ 
3ia^39 ; Windscheid, <* Panddcten," gg 451-472. 

More recent authorities are : Moyle, " Institntiones," pp. 518-549; 
Sohm (Ledlie), "Institutes," §§72, 73; Leage, "Roman Private 
Law," pp. 322-343; Howe. "Studies," Lect. XVIII.; Roby, 
" Roman Private Law," IL, Bk. V., ch. 6; Salkowski (Whitfidd)^ 
" Institutes and History," pp. 647-676; Girard, " Manud," pp. 391- 
432; May, " ElAnents;" pp. 354*-375; May and Becker, " Px^ds," 
pp. 5^8-549^ Cuq, "Inst. Jurid.," IL, pp. 462-514; Puchta 
(Krucger), " Kursus," II," {§ 277, 278 ; Bry, " Prindpes." pp. 708- 
724; Petit, "Tzait^^Umentaiie," pp. 454-522; Aocarias, " Pr^ds," 
II- pp. 452-526. 
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CHAPTER XXX. 

TKS CHARACTER OF CIVIL RSMEDIKS. 

Thx last general branch of the Roman lav, as set forth 
in the ** Institutes/' is that which treats of " actions '* in 
the broad sense of this word, comprising the various 
forms of civil remedies and the modes of civil procedure. 
It is evident that the legality of a right depends ulti- 
mately upon its protection by the state. However clearly 
the "subjects " and the "objects " of a right may be de- 
fined in the law, and however definitely its extent and 
the modes of its acquisition may be indicated, if the right 
itself be not protected from invasion, or if there be no 
means of redress in case of infringement, it has properly 
no legal character or significance. The existence of a 
right involves the possibility of a wrong ; but the legal 
vdidity of a right involves the possibility of preventing 
or redressing such a wrong ; and of doing this not by 
private force, but by means established by the public 
authority. 

In many respects the law of actions forms the most im- 
portant part of a nation's jurisprudence. It lies at the 
historical basis of the whole legal system. The substan- 
tive portion of the law is, in fact, bom of procedure. At 
first the granting of remedies determined, in particular 
cases, who would be guaranteed protection, and showed 
what were the things with reference to which that protec- 
tion would be granted. In other words, it developed the 
consciousness of legal personality and of objective legal 
rights. In the process of historical growth, the law of 

S«7 
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actions is Urns antecedent to the law of persons and the 
law of things. Bat as society advances, the idea is grad- 
ually developed that a human rig^t is something essential 
to human natare ; that it may exist antecedent to a 
wrong ; and, consequently, that the state, by becoming 
the administrator of justice, is bound to protect the 
natural rights of men, whether these rights have hitherto 
been protected or not. In primitive society the principle 
exists — mU rcme£um Udjusj and only with a more highly 
developed civilization does the maxim become current — 
uU jus ibi remedium. As the state authority becomes 
well di£ferentiated, the ultimate guardian of rights is that 
branch of the state that exercises judicial power ; and 
only through the remedies that it employs do rights 
obtain a legal sanction. 

X. The Roman Judicature. — The methods adopted 
bj the Roman state for the legal protection of rights may 
be considered first with reference to the judicial system, 
or the body of persons authorized to administer justice. 
Before the time of Diocletian such persons included 
those who exercised jurisdiction (Jus dicere^ jurisdictio) 
and those who pronounced judgment {Judicium)^ but 
after that time these two functions were united in the 
same persons. 

(i) Jurisdiction, in the language of the Roman law, 
involves the power to grant an action (dare)^ to declare 
the law (dicere)y and to vest the title of disputed property 
by adjudging it to one of the litigants {addicere) ; it is 
also accompanied by the power to enforce obedience to 
the judgment of the court {imperium mixtum). The exer- 
cise of jurisdiction, under the Republic, belonged by way 
of eminence to the praetor, although other magistrates, 
such as the aedile, possessed some limited judicial power. 
The first praetor (B.C. z^6\ who inherited his functions 
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from the consul, and who exercised jurisdiction within 
the city (prator urbanus\ was supplemented by a second 
praetor (B.C. 246), who took cognizance of cases through- 
out Italy in which foreigners were concerned (prator 
peregrinus). With the conquest of Sicily, Sardinia, and 
the two Spains, four new praetors were appointed to ad- 
minister justice in the new provinces. Before the fall of 
the Republic the number had increased to sixteen. And 
after the establishment of the Empire special praetors 
were appointed for cases relating to trusts, to guardian- 
ship, and to i\\efisctis. 

The functions of the praetors became greatly limited 
by the appropriation of judicial power on the part of the 
Emperor, who became the supreme judge of the state 
and who was assisted by a judicial council {const storium, 
or auditorium). Moreover, the praetorian praefects ob- 
tained, in connection with the Emperor, a general juris- 
diction throughout the empire; and the praefect of the 
city acquired judicial power at Rome, and appellate juris- 
diction over the praetors. Outside of Rome and Italy, 
local jurisdiction was exercised by the provincial gover- 
nors and the municipal magistrates, subject to the general 
appellate authority of the praetorian praefects and the 
Emperor. 

(2) An important feature of the judicial system of 
Rome during the time of the Republic and the Empire 
was the fact that the pronouncing of judgment was not, 
as a general thing, left to the magistrate, but to private 
persons invested by the magistrate with a judicial commis- 
sion to try the case in hand. Such persons were generally 
c^l^Ajudices. They bore some resemblance to the Eng- 
lish jurors in being chosen from the non-official class of 
citizens and in dealing more especially with the facts of 
the case. But at Rome there was generally one judex 
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onljr, who was appointed in a civil case and to whom was 
left the whole investigation and decision, after the issue 
had been joined before the magistrate. The person to 
whom the case was referred was sometimes called an 
arbiter^ when a greater degree of latitude was allowed in 
pronouncing the sentence. When several persons were 
commissioned to decide a case, they were called recupera- 
tors ; and it is generally supposed that it was not neces- 
sary for them to be drawn from the usual judicial lists 
from which i^tjudices and the arbiters must be selected. 

In connection with this feature of the judicial system 
should be noticed the centumviral court i^e^tummrt)^ 
concerning which — ^although it seems to have existed 
from very early times down to the later Empire — very 
little is definitely known. It was a permanent tribunal 
made up of over a hundred members (from 105 to 180), 
presided over by the praetor, and exercising the same 
kind of authority as that exercised by the judices. The 
causes that came under its cognizance were probably 
those more closely related to the old jus civile^ as ques- 
tions regarding Quiritarian ownership, and certain ques- 
tions relating to status and inheritance. The antiquity 
of this court is evident from the fact that a spear, the 
ancient symbol of ownership, continued, as Gains de* 
Clares, to be set up in its place of meeting. 

(3) The new phase which the judicial system assumed 
at the time of Diocletian, and which remained down to 
the time of Justinian, grew out of the exclusion of the 
non-official class from the administration of justice, and 
the union of jus and judicium in the hands of the terri- 
torial magistrates. The granting of sole judicial power 
to the governors of the prsefectures, the dioceses, the prov- 
inces, and the cities, created a complete hierarchical sys- 
tem of courts, subject to the supreme jurisdiction of th^ 
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Empefor. Over ibe pnrf ecteres presided the new pr»* 
torian prefects ; over the dioceses, the vicars ; over the 
provinces, the correeiorts and the prmsides ; and over the 
cities, the duumviri and the difensorts iiviiatis. The prae- 
fects of Rome and Constantinople retained judicial 
authority within these cities ; and the bishops detained 
jurisdiction in ecclesiastical matters* 

These comprised the most important persons who at 
various times in the hbtory of the Roman state were con- 
cerned in the administration of justice. In close con- 
nection with the courts there also grew up two classes of 
professional persons, viz. : the assessors {asscssar€s\ who 
gave legal advice and assistance to those administering 
justice ; and the advocates (advocati)^ who aided the liti- 
gants in the conduct of their cases. 

a. Various Classes of Action.— An action is the 
means by which the plaintifif (actor) and defendant (reus) 
submit their issues to a public authority for adjudication. 
It was defined by Cdsus to be " the right of pursuing by 
judicial means that which is one's due " (D. 44, 7, 51). 
This definition, though framed when the formulary sys- 
tem was in vogue, was preserved by Justinian as suffi- 
ciently concise for the purpose of his text-book. The 
changes that had taken place in the organization of the 
courts and in the forms of procedure did not modify the 
essential idea of an action as the judicial means for the 
enforcement of a legal right. In reviewing the various 
classes of actions in the Roman law, it will be evident 
that an attempt was made to afford the most ample pro- 
tection for idl the private rights of the citizen. The 
classification was based upon a number of different prin- 
ciples as follows : 

(i) The first and most important division is that with 
reference to the nature of the rights to be enforced. 
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Upon this principal all actions are either real or personal 
{actiones in rem, in personam). A real action, which is 
also called vindication is broaght to enforce a right avail- 
ing against all the world. It is intended simply to vindi- 
cate a person's right over that which he claims as already 
his own, as is shown in the t3rpical words used in the 
formula — Siparet Auli Ageriiesst rem. Such an action 
might be brought to enforce the right to property {rd 
vindicatio)^ to affirm or deny the existence of a servitude 
{actio confessoria^ negaHva\ or to determine by a pre- 
liminary process a question relating to status (actio 
prctjudicialis), 

A personal action, otherwise called condictuh^di name 
derived from an old " action of the law " introduced 
after the time of the XII. Tables, as Gains says, by the 
lex Silia and the lex Calpurnia^ — is brought to enforce a 
right availing against some determinate person. It is in- 
tended to enforce a claim which is due to one person 
from another, as is shown in the words of the formula: 
Si Numerium Negidium Aulo Agerio dare oportet These 
actions are based upon an " obligation," and are as vari- 
ous in their character as the obligations upon which they 
are founded. They may depend, in general, upon a con- 
tract, or a relation similar to that growing out of a con- 
tract (actiones ex contractu^ quasi ex contrcutu) ; or they 
may depend upon a delict, or a similar ofifence (actiones 
ex delicto^ quasi ex delicto). And more specifically, every 
particular right in personam has its corresponding 
action in personam. 

There are, moreover, certain actions which are regard- 
ed as mixed (actiones tnixta), since they seem to involve 
the enforcement of both real and personal rights. Such 
are the actions for the division of an inheritance, the di- 
vision of common property, or the fixing of the boundaif i 
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of adjoining estates {acHones/amilia herctscunda^ commum 
dmdundo^ fifuum regundorum). 

(2) With respect to their sources, actions are divided 
into those derived from the civil law and those derived 
from the prsetorian law {actiones civiUsy pratoria). Even 
in the latest period of the Roman law there were many 
actions, both real and personal, the origin of which was 
traced back to the Jus civiU. But there was a large 
number of others, both of a real and personal character, 
which the praetor had introduced to afford redress in 
cases not provided for by the ancient civil law. From this 
source, arose, for example : the acHo Publidana^ to enable 
a bona-fide possessor to recover a thing that was lost be- 
fore his right had matured by prescription into legal own- 
ership ; the actio Pauliana^ to enable creditors to recover 
goods fraudulently alienated by their debtors ; the actio 
Serviana^ to enable the proprietor of an estate to recover 
goods pledged by a tenant as a security for rent ; and the 
cutio quasi Serviana^ to enable any creditor to recover 
goods pledged by any person as a security for debt, — 
called also actio hypothecaria. 

Besides the special actions above named, there were 
others of a more general nature that sprang from the 
praetor's jurisdiction. The praetor was accustomed to 
grant remedies, based not merely upon a well-recognized 
legal right, but upon a right analogous to that already 
protected by the law ; such remedies were called 
actiones utiles. He also introduced what were called 
actiones in factum^ which were based, not upon a 
strictly legal right or one properly analogous to it, 
but upon what seemed to be just and equitable in 
the circumstances of the particular case« 

(3) With reference to the object for which they were 
brought, actions were divided into those brought for the 
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recovery of something or its equivalent value, and 
those brought for the recovery of penal damages as a 
satisfaction for injury done (aciumes frosecutoruejpmmUa.) 
The former included all real actions, and those personal 
actions which had for their object the delivery of a thing 
or the recovery of merely compensatory damages. The 
latter included such actions ex delicto as required ad- 
ditional or exemplary damages, which might be double, 
treble, or quadruple the amount of the actual loss inflicted. 
(4) There was a further division with reference to the 
power granted to the judge {mdeac). In the so-called ac- 
tions stricH juris, there was no discretion whatever 
allowed to the judge, who was obliged to decide strictly ac* 
cording to the directions laid down in Xht formula. Sudi 
actions were limited to those brought for the enforcement 
of unilateral obligations, and for condemnation in a cer- 
tain fixed amount {certum). But in the actions bonmfidti^ 
more latitude was allowed to the judge, resulting either 
from the direction contained in the formula {quidquid 
dare oportet ex bona fide), or from the general nature of 
the obligations to be enforced ; for example, those arising 
from deposit, mandate, loan, pledge, and from the con- 
sensual contracts. In these cases the judge was per- 
mitted to take account of the circumstances of the caae, 
the good or bad faith of the parties, the counter-claims 
that might be presented, and to estimate the damages as 
seemed to him just. These actions were therefore said 
to be for an uncertain amount {ineertum). Under 
this head were also included certain other actions called 
arbitraria, in which the case was referred wholly to the 
arbiter, who was at liberty — ^after satisfying himself that 
the claims of the plantiff were legal and just — ^not only to 
^ve judgment that the defendant satisfy the specific 
demands of the plaintiff, but, in case of his refusal, to 
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condemn him to pay damages, which might be either 
compensatory or penal. 

(5) Actions are again considered with reference to the 
persons against whom they may be brought. As a 
general rule an action can be brought against him only 
with whom a contract has been made, or by whom an in- 
jury has been performed. But the close relation existing 
between one person and those under his power renders 
the former liable, in certain cases, for acts performed by 
the latter. An action which could thus be brought 
might be based upon a contract or upon a delict. 

In the first place, an action could be brought against a 
master to enforce a contract made by a slave in the 
following cases : when the latter had acted upon the 
master's express command {nuHo guod jussu) ; when he 
had been commissioned to act as the commander of 
a vessel belonging to the master {actio exercitoria) ; or 
when entrusted with the management of a shop or 
any particular business belonging to the master (actio 
institoria). There were a few other cases involving a 
similar principle, which need not be enumerated here. 
The same general rule that applied to the slave applied 
also to the son under power. 

In the second place, the master was subject to an 
action in the case of a delict performed by a slave {actio 
naxaiis), in which case the master could make pecuniary 
amends or deliver the slave up to the injured party. In 
early times this principle applied as well to the son under 
power ; but, afterward, the father was liable simply for 
pecuniary damages for an injury performed by a son. A 
''noxal" action could also be brought against the 
owner of a beast which had caused an injury to any 
one. 

(6) Finally, actions were divided into perpetual and 
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temporary according to the period of time that must 
elapse before which the right to bring them ceased {ac- 
tiones perpetuity temporcUes). In the earlier law, all actions 
founded upon the civil law, upon a senate decree, oi 
upon an imperial constitution were absolutely unlimited? 
as to their duration ; while those based upon thi 
praetorian law lasted for one year only. But a con- 
stitution issued by Theodosius II. imposed a general 
limitation upon all actions. From this time those actions 
were called " perpetual *' that did not expire before the 
lapse of thirty years; and those that expired before 
the lapse of that period retained the name of "tem- 
porary." The eflFect of the later legislation was, more- 
over, to extend the period of the praetorian actions to 
thirty years, and thus to make them " perpetual " — except 
in the case of those founded upon a delict and involving 
penal damages, which were still limited to a single 
year. 

The right of action, during the legal period of its dura- 
tion, did not, as a general rule, become extinct by the 
death of either party ; but it was transmissible to the 
heir of such party. The principal exception to this rule 
related to those actions arising from delicts — ^which were 
not allowed against the heir of the wrong-doer, although 
they were (with the exception of the action for personal 
injuries — actio in/uriarum\ retained by the heir of the 
injured party. 

3. Exceptions and Replications.— We have thus 
far considered the various remedies in which a person, by 
becoming a plaintiff in a suit, might protect himself from 
any unjust invasion of his rights. But the law provided 
a further remedy, whereby, after the institution of a suit, 
the defendant might protect himself from any unjust de« 
mands on the part of the plaintiff. Ordinarily, the claims 
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Bet forth in a civil action might be met in one of two 
ways : either, in the first place, by an absolute denial, that 
is, a denial of the facts upon which the plaintiff founds 
his claims, or of the legal consequences which he attri- 
butes to such facts ; or, in the second place, by a quali* 
fied denial, or the introduction of new facts which show 
that the plaintiff's claims, though originally well founded* 
have been destroyed ipso jurcy as, for example, by the 
payment of a debt. Such defences were permissible from 
the very nature of the action itseif and required no modi- 
fication of the formula. 

But there were other defences of such an independent 
character as to introduce new questions of right and to 
modify the contents of the formula. Such defences were 
called exceptions {excepiiofus). They possessed the 
character of counter-actions brought by the defendant, 
who thereby asserted independent rights or claims of his 
own, tending to modify or neutralize the claims brought 
against him by the plaintiff. The defendant himself thus 
became a plaintiff as to the matter introduced. Ulpian 
says : " Agere etiam is videtur, qui exceptione utitur ; 
nam reus in exceptione actor est " (D. 44, i, i)« But 
though the exception was a sort of counter-action pro- 
ceeding from the defendant, it was yet incorporated into 
the S9mt formula alongside of the claims of the plaintiff, 
so that the claims of the one and the counter-claims of 
the other could be tried in the same suit. Exceptions 
were considered under two classes, either as peremptory 
or dilatory. 

(i) Exceptions were said to be peremptory (excepiiones 
peremptorid) when they presented a permanent obstacle 
to the action, and furnished a complete offset to the 
plaintiff's claims. Examples of such exceptions are those 
based upon fraud — upon fear—upon a previous judgment 
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settling the question in favor of the defendant — or upon 
a previous agreement that money shall not be demanded 
{exapHones ddi maU^ m€tus causa^ rei juHcakR^pacH coh- 
venti), 

(a) On the other hand, exceptions were said to be 
dilatory {excepiwnes dilataruK) when they presented an 
obstacle only for a certain period of time, and for the 
purpose of producing delay. Such exceptions were those 
based upon a previous agreement that the claim shall not 
be demanded for a certain definite time — upon the ground 
that the plaintiff is not qualified to bring the action — or 
upon an objection to the person authorized to bring the 
suit( exceptiones pacti cotwenH ad tempus^ afgrntortat^ pro- 
curatoria). 

As the defendant might thus defeat an action by meant 
of an exception, so the plaintiff, on his part, might render 
the exception of no effect by a replication (repUcatto)^ 
which was merely an exception to an exception. This 
might in turn be met by a duplication (duplicaHo) on the 
part of the defendant ; and these counter-claims might be 
continued until the whole matter in dispute was brought 
to an issue. The peculiar and independent character 
which attached to the exceptions and replications under 
the formulary system was somewhat modified after the 
decay of that system, so that they came to be regarded 
simply as a means of joining the issue between the par- 
ties, similar to that employed in the modem form of 
"pleadings." 

4. Interdicts and their Different Forms.— In 
the protection of rights by the means already described, 
there was involved not only a formal joining of issue in 
the presence of the magistrate, but also a judicial inves- 
tigation before the pronouncing of a judgment. There 
was another remedy, however, of a preventive nature, by 
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whidi a threatened invauon of primd fade rights was 
stopped by a provisional order issued by the magistrate. 
Sach preventive remedies were called interdicts {jnter- 
dickl). They took the form of provisional judgments, or 
interlocutory decrees, commanding a person to do or not 
to do a certain thing, until the question of right, if dis- 
puted, could be settled in the ordinary judicial way. 
They were employed mostly in cases in which a matter 
of possession was involved ; but they might also be 
used for the protection of other real as well as personal 
rights. 

(x) The first and principal division of interdicts com- 
prised the following forms : ^' prohibitory " (prokiHUria) 
by which something was forbidden to be done, as to use 
force against a person in lawful possession ; '^ restitutory" 
{raHiutoria\ by which something was compelled to be 
restored, as the possession of land to the person who had 
been violently expelled from it; and ^'exhibitory" (^jt- 
MMoria\ by which some person or thing was ordered to 
be exhibited, as a freeman improperly detained in cus- 
tody — which example has been compared by modem ju- 
risis to the English habeas corpus. 

(2) Another division of interdicts was based upon the 
fact that they were given either to acquire, to retain, or 
to recover possession {causa adipiscemtUty vel rttimtniit^ 
Vil recuperandm pcssessunds). To acquire possession, for 
example, an interdict called quorum bonorum^ was given 
to the banarum possessor to protect his equitable right to 
aa inheritance. To retain possession, the interdicts uH 
fassiiiHs and uhmbi were given to protect a person in the 
possession of property, the right to the ownership of 
which was in diqmte«-*the former being applied to im- 
movables, and the latter to movables. To recover pos- 
session the interdict wuk vi was granted, in the case one 
had been deprived of a thmg by violence. . 
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The interdicts, like the exceptions, lost something of 
their distinctive character and form, thoagh none of their 
remedial effects^ after the decay of the formulary system, 
when the principles governing them were assimilated to 
those relating to actions. 

5. Restitution and its Various Grounds.— The 
disposition of the Roman law to grant an equitable re- 
dress in cases where the strict application of the law 
would manifestly work injustice, is nowhere more clearly 
shown than in the remedy of ** restitution " {in iniigrum 
restihUio). The restitution, like the interdict, grew out 
of the '^ extraordinary " jurisdiction of the prstor by 
which he pronounced a judgment without reference to 
the judex. But in this case, the judgment was not pro- 
visional, like the interdict, but absolute and based upon 
grounds which the magistrate regarded as sufficient in 
themselves to annul a strictly legal transaction. By a res- 
titution the parties to a contract, or other transaction, 
were restored to the position with reference to each other 
that they held before such transaction had taken place. 
Its purpose was not so much to annul the law, as to cor- 
rect the law by protecting the equitable rights of the par- 
ties concerned. To obtain this remedy it was necessary, 
first, that the claimant be really injured by the transac- 
tion, and that without his own fault ; secondly, that the 
circumstances of the case be such as to justify a remedy; 
and thirdly, that the injury be not remediable by any or- 
dinary process of law. 

The principal grounds which were regarded as suffi- 
cient to justify the granting of this remedy were the fol- 
lowing : 

(i) All minors {minares viginH qmngue antus) were en- 
titled to restitution with regard to any transaction or onus- 
•ion by which they had sufifered an injury, in so far as 
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such injury was not due to their own fraud or ^0 a mere 
accident. This rule was subject to some exceptbns, as 
when the minor had solemnly bound himself not to nullify 
the act by seeking a restitution. 

(2) Violence. When a person had been compelled b^ 
unlawful force or intimidation {vis vel metus) to perform 
an act, he was entitled to relief for any injury thereby 
resulting. A contract obtained by force was itself void, 
and required no restitution ; but if any act had been 
performed as a result of such illegal agreement, it was 
capable of being rescinded by a restitution. 

(3) Error. Another ground of restitution was error 
committed without any fault on the part of the person 
himself, and resulting in an injury which could not be 
remedied by ordinary means. It was, of course, the 
province of the magistrate to decide whether the mistake 
w^ of such a ch^acter as to entitle the claimant to a 
restitution. 

(4) Absence. When an injury resulted from any omis- 
sion due to unavoidable absence, or obstacle akin to ab- 
sence — such as mental derangement, imprisonment, etc. — 
the injured person could plead such fact as a proper 
grpund for reinstatement. 

(5) By a general clause introduced into the praetor's 
e^ict, a restitution could be claimed in many other cases 
{restitutio ecf clausula generqU\ where one was deprived ol 
hi^ just rights by external events over which he had np 
control, or by the acts of third parties without fault of 
his own ; as, for example, in case of sickness or serious 
accident affecting himself or family, or fault on the part 
of his advocate, or even unnecessary d<;lay on the part of 
^he judge. 

These examples are sufficient to show the tendency to 
introduce into the remedial portion of the l^w the mppt 



Digitized by 



Google 



46^ OUTLINES OF ROMAN LAW. 

liberal principles of equity, and to make the judicial 
enforcement of rights a means for the administration, 
not of strict law, but of justice. 

6. The Private Protection of Rights.— So far as 
the state provides a system of legal remedies through 
which rights are enforced by public authority, the private 
redress of injuries becomes unnecessary and hence un- 
justifiable. The primitive custom of " self-help " becomes 
more and more restricted as the state assumes the func- 
tion of administering justice. But still there remain 
certain emergencies when imminent danger renders the 
timely interference of the state impracticable. In such 
cases, if the person is protected at all, he must protect 
himself. The circumstances, therefore, that render self- 
protection necessary are regarded by the law as sufficient 
to make it permissible. We hence see the survival of the 
original principle of " self-help " in the right of legitimate 
self-defence. The law, while accepting the principle of 
self-protection, points out the limits within which such 
self-protection is allowable. As regards this subject, we 
find in the Roman law two principles set forth : the one 
authorizing the use of private force when the state can- 
not interfere ; the other forbidding its exercise in cases 
in which the state has afforded a remedy. 

(i) The private exercise of force is never authorized 
in order to invade the rights of others. It is only per- 
mitted in defending one's self in the possession of one's 
legitimate rights against a present peril Gaius says: 
" Adversus periculum naturalis ratio permittit se defen- 
dere " (D. 9, 2, 4, i). It is then regarded as lawful to 
meet force with force, as Paulus says : " Vim vi defendere 
omnes leges omniaque jura permittunt" (D. 9, 2, 45, 4). 
In brief, the exercise of private force is legal when it is 
purely defensive, and when it is indispensable to ward off 
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an imminent attack or a danger which cannot be escaped 
in any other way. 

(2) On the other hand, the law forbids any encroach- 
ment upon another's rights, even to do justice to one's 
self. The general principle that the state is the adminis- 
trator of justice is opposed to the private redress of in- 
juries in all cases where the law itself furnishes a remedy. 
The Roman law expressly forbids the exercise of private 
force, not only ih the Julian law, de vifrivata^ but also in 
the provision of Marcus Aurelius, whereby one is com- 
pelled to forfeit his claim, if he seizes that which is due 
him, without the authority of the law ; and also in the 
provision, before noticed, whereby a person who seizes by 
force his own property from another forfeits his right of 
ownership to the possessor. 

The whole tendency of legislation was thus to transfer, 
as far as possible, the enforcement of rights from the indi- 
vidual to the state, and to limit the sphere of self-help by 
providing adequate means for the redress of all injuries. 

References.— Gaius, IV.; ** Inst.," IV„6-i5; "Digest," De juris- 
dictume^ip)^ Dein integrum resHtutionibus {j^^ De rei vindicatione (t\ 
FirUum regundorum (10), De rebus crediHs (12), De actionibus empti et 
venditi (19), De interdictis (43), De exceptionibus^ etc. (44) ; Poste's 
** Gaius," pp. 398-527 ; Sandars' '* Justinian," Eng. ed. pp. 517-587, 
Am. ed., pp. 507-580 ; "Diet. Antiq.," (.^fA'<?. JurisdicHo.JnterdiC' 
tum^ Restitutio in integrum); Hallifax, '* Roman Law," pp. 80-92 ; 
Hunter, ** Roman Law," pp. 786-804; Kaufmann*s ** Mackcldey," 
I., pp. 187-230 ; Tomkius and Jencken, '* Modern Roman Law," 
pp. 82-98; Goudsmit, '* Roman Law," Eng. trans., pp. 227-366; 
Ortolan, *' Instituts," III., pp. 471-787; Demanjeat, "Droit Ro- 
main," II., pp. 540-815 ; Marezoll, *' Lehrbuch,"§§ 54-65; Deurer, 
" Gesch. und Inst." §§ 137-146. 
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CHAPTER XXXL 

THE ELSMSNTS OF CIVIL PROCSDURS. 

The adjective portion of the law, or that which 
the Romans designated by the comprehensive phrase 
JUS ad actianes^ not only defines the various remedies 
capable of being used in cases of injury ; it also sets 
forth the various processes, or modes of procedure, in 
which these remedies are made operative. By estab- 
lishing a remedy, the law simply indicates that a specific 
right is '' sanctioned," that is, that its protection is guaran- 
teed by the state. By laying down rules of procedure, 
however, the law shows how an injured party can take 
advantage of the remedy and make his cause an actual 
matter of adjudication. The state may provide scrupu- 
lously for the protection of its citizens ; but the injured 
party himself must finally be the one to pursue the 
right of which he supposes himself deprived. The rules 
of procedure afford a practical guide to the injured per 
son, so that he can make the general remedy of the law 
a means for the judicial enforcement of his own specific 
rights. 

The forms of procedure existing at the time of Justini- 
an were the result of a long process of development 
reaching back to the very earliest times. And in the 
simple processes of the later Roman law we can easily 
perceive the influence of certain reformatory steps that 
affected the character of the whole system. The old 
'^ actions of the law," in which a very rigid, technical, and 
symbolical process was used for the purpose of submit- 
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ting a point in dispute to a disinterested person, were 
succeeded by the "formulary system/' in which the 
claims of the plaintifif were reduced to writing and sub* 
mitted to a non-official person for judgment. From cer- 
tain modifications of the formulary system — by which the 
issue was in some cases decided wholly by the magistrate, 
and in other cases left almost entirely to the discretion of 
\}^^ judex — arose the later system of " extraordinary pro- 
cedure/' which united the jus and judicium in the hands 
of a single person, a public officer appointed on the 
ground of professional knowledge and skill. These three 
stages in the growth of the law of procedure at Rome 
exhibit an unmistakable progress from forms extremely 
technical and rigid to forms extremely simple and plia- 
ble. The forms of procedure may not have reached ab- 
solute perfection even in the later period of the Roman 
law. Their special merits must be judged from the fact 
that they had thrown off not only the ritualistic symbol- 
ism of the old " actions/' but to a great extent the tech- 
nical refinement that often marked the praetorian fomtw 
la. They had come to afford an easy and rational 
method whereby the principles of law and equity could 
be applied to every man's cause. 

In sketching the law of procedure as it existed at the 
time of Justinian, and in comparing this law with that of 
the earlier periods, we may consider it with reference to 
the five essential elements of a civil process, viz.: (i) the 
institution of the action, or the process by which the de- 
fendant is brought into court ; (2) the joining of issue, in 
which is ascertained the exact points of conflict between 
the litigants ; (3) the trial of the case, in which the con- 
flicting claims of the parties are investigated according to 
the principles of law and the rules of evidence ; (4) the 
sentence of the court, whether in the first instance, or as 
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the result of an appeal ; and (5) the execution of judg- 
tnent, or the carrying into effect the law as judicially ap- 
plied to the case in hand. 

I. Beginning of a Civil Action.— The first step in 
a civil action is the summons, or citation, by which the 
plaintiff brings the defendant into the presence of the 
magistrate. The action is, hence, instituted by the ag- 
grieved party himself. If we look at the phases through 
which the summons passed in the Roman law, we shall 
see how it was transformed from a private and extra-ju- 
dicial process into one more properly judicial and under 
supervision of the public authority. 

(i) At the time of the XII. Tables, the summons {tn 
jus voccUio) was a private act performed by the person 
seeking redress. As the magistrate was supposed merely 
to assist parties in settling their disputes, he had no juris- 
diction until their respective claims were presented to 
him. The plaintiff himself was, therefore, compelled to 
bring the defendant before the magistrate. If the de- 
fendant refused to go, the plaintiff was permitted, after 
obtaining a witness to such refusal, to drag him into 
court The summons was, in fact, a private arrest made 
by the plaintiff. The defendant could be released from 
such an arrest only by satisfying the demands of the 
plaintiff, or by finding a satisfactory substitute (pindex) 
who would become personally responsible for his debt. 

(2) Under the edicts of the praetors, there was no es- 
sential change in the form of the summons ; but certain 
supplementary provisions were introduced that gave it 
somewhat more of a judicial character. It was still exe- 
cuted by the plaintiff, but disobedience to it was made a 
legal offence, punishable by the state. The plaintiff, in 
executing the summons, thus became, in a certain sense, an 
officer of the law ; since refusal to obey his order brought 
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the ofiFender within the cognizance of the court. More- 
over, the old security by means of a vindex was supple- 
mented and gradually displaced by a security more akin 
to bail ipadimonium^ or cautiojudido sistendi). This was 
given to secure the reappearance of the parties, after their 
first appearance and the granting of an action {aciionis 
editid) by the magistrate. By the vadimonium^ the de- 
fendant stipulated, either by himself or through a surety, 
to defend the action, to satisfy the judgment, and to make 
good any loss to property in dispute, if occasioned in the 
meantime by fraud. The suit was thus properly insti- 
tuted by the plaintiff's citing the defendant to appear be- 
fore the magistrate, and by the giving of the vadimonium 
by the defendant as a security for his reappearance at 
the proper time. 

(3) ^y ^^^ imperial constitutions certain important 
changes were introduced which gave to the initial steps 
of a suit something of their modern features. The old 
form of the summons was simplified by Marcus Aurelius, 
who probably acted under the advice of the jurists. 
This emperor introduced a process by which it was 
simply required that a formal notice (litis denundatio) be 
served by the plaintifiF upon the defendant, setting a time 
for his appearance. In the time of Constantine this 
notice was submitted to the judge and served upon the 
defendant by a public officer. And by the time of Jus- 
tinian it had taken the form of a written summons (libel- 
lus conventionis), containing a statement of the complaint 
and of the material facts, which was served by an officer 
(executor) under the direction of the court. 

It is thus apparent how, as Professor Hunter says, " the 
summons advanced from the rude form of a legalized 
use of force, through various intermediate stages, in which 
prsetors, jurisconsults, and emperors took part, until, at 
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length, it became an act of public authority, and gav6 the 
defendant formal notice of the claim made against 
him." 

2. Joining of Issue— Pleadings.— The next step in 
the process of an action is the joining of issue, or the 
settling of the exact points of controversy between the 
litigant parties. At the time of Justinian this stage of 
the procedure had reached a very complete and simple 
form — which has, in fact, exercised an important influence 
upon modem judicial proceedings. This process, like 
the one already described, was derived from the more 
primitive forms of the early law. Based ultimately upon 
the heated altercation of angry disputants, it gradually 
came under the supervision of the court and was reduced 
to forms more and more suited to the requirements of 
judicial practice. In the "actions of the law," in the 
formulary system, and the later extraordinary pro- 
cedure, we can trace the successive steps by which this 
process acquired its modem features. 

(i) In the sacramental action of the XII. Tables the 
mode of joining issue was evidently nothing more than 
an oral altercation reduced to a ritualistic form and car- 
ried on before the priest or magistrate. Recurring to the 
form of this action previously described (</. p. 17), it will 
be seen that the plaintiff, in a set form of words, makes a 
claim to the property in dispute ; and that the defendant, 
repeating a similar form of words, asserts his claim in 
opposition to that of the plaintiff. The plaintiff then 
wagers a certain amount {sacramentum) as a challenge in 
support of his right. The defendant in a formal reply 
accepts the challenge. This cmde performance is simply 
an oral dispute fashioned into a set form of words, in 
which the issue between the parties is joined by the lay* 
ing of a wager, or forfeit. In this way the disputed ques* 
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tion was prepared for trial ; but the only issue to be 
tried was the question as to which party was right in the 
assertion upon which the wager was laid. 

(2) Passing to the formulary system, we find the claims 
and counter-claims of the parties reduced to a written 
form. We also find that the fiction of the wager has been 
dropped, and that the issue is so joined as to present 
more clearly than before the real merits of the case sub- 
mitted for adjudication. The primary object of the 
farmida was to prepare the case for reference to the 
judex. Hence, in the preliminary proceedings the praetor 
ascertained from the statements and counter-statements 
of the litigants the exact nature of the subject matter in 
dispute ; this was set forth in the demonstratio. The 
plaintiff's claims were then heard, and, if allowed by the 
praetor, were embodied in the inUnHo, The itiienHo^ 
therefore, presented the case from the plaintiff's point of 
view. If, however, there were other facts and circum- 
stances, not presented by the plaintiff, that would tend to 
annul or modify the legality of his claim, these were set 
forth by the defendant in the exccpHo. The exceptio thus 
presented the case from the point of view of the defendant. 
The issues involved in the case were in this way brought 
clearly to view by the inUnHo^ supplemented, if neces- 
sary, by the exceptio (and even by the teplicatio and 
dupUcatio)y and were hence put into a convenient form for 
reference. The remaining part of the formula simply 
comprised the instructions of the praetor to the judex to 
guide the latter in his investigation and decision of the 
case. 

(3) The chief defects in the mode of joining issue un- 
der the formulary system grew out of the somewhat 
technical character of ihtfortnula themselves. But with 
the introduction of the extraordinary procedure, in which 



Digitized by 



Google 



4IO OUTLINES OF ROMAN LAW. 

the case was not referred to the judex^ but was tried be> 
fore the magistrate himself, the preliminary process of 
joining the issue became less formal. The general lines 
of the o\i formula were, indeed, followed, statements and 
counter-statements being made by the opposing parties. 
But these were now made, not for the sake of reducing 
the case to a form suitable for reference, but for the 
simple purpose of satisfying the magistrate himself as to 
the exact nature of the question in dispute. The written 
formula was thus superseded by a form of pleadings that 
partook of the character of a preliminary discussion to 
elicit the precise points at issue. 

3, Trial and the Principles of Evidence.— The 
trial consists in an examination of the merits of the case 
as set forth in the pleadings. Before the time of Dio- 
cletian, this formed the essential part of the proceedings 
injudicio . It is impossible to say definitely how the trial 
was conducted in very early times. Tht judex probably 
pursued the method that seemed to him best fitted to 
bring out the facts in the case. But the process came at 
last to be conducted in a regular form and according to 
certain well-established rules. The case was opened by 
the parties, or their advocates ; the evidence was intro- 
duced, and the cause summed up with reference to the 
proofs admitted. There was no essential change made 
in this part of the process after the decay of the formu- 
lary system, except that the trial was conducted before the 
same officer before whom the issue had been joined. 

The most important feature of the trial was the intro- 
duction and sifting of evidence. By the time of Justinian 
certain principles had become fixed, which have been 
substantially accepted by all modern tribunals. These 
principles relate chiefly to the burden of proof, presump- 
tions, the fprms of evidence, and the admissibility and 
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sufficiency of evidence. The general bearing of these 
principles may be briefly indicated. 

(i) The burden of proof lies upon him who asserts an 
affirmative fact, if unsupported by a legal presumption. 
If a legal presumption be in favor of one party, the 
burden of proof is thrown upon the other. The burden 
of proof may, of course, shift from one party to the other 
during the course of the trial, according as the affirma- 
tive fact is made to support the claims of the plaintifiF or 
those of the defendant. 

(2) The necessity of presenting evidence may be af- 
fected by what are called presumptions {prasumptiones), 
by which a certain state of things is assumed to be true 
unless the contrary is proved. For example, a presump- 
tion may be based upon what is probable in human ex- 
perience {prasumptio hominis), whereby from a given fact 
or state of facts another fact or state of facts may be 
naturally inferred. Again, a presumption may have 
reference to certain facts which are assumed to be true 
by a rule of law {prcMumptio Juris) \ for instance, the 
possessor of movables is presumed to be the owner. 
Finally, a presumption is said to exist in the case of 
certain facts which the law regards as essential to a legal 
transaction or relation {prasumptio ;uris ei de Jure) ; for 
instance, a sale cannot be effected without a price, an 
imputes cannot make a contract to his detriment. The 
first two presumptions mentioned are disputable and 
capable of being entirely overthrown by contrary proof. 
The last so-called presumption is absolute and conclu- 
sive, no evidence being admissible to controvert it. 

(3) The forms of evidence capable of being introduced 
are generally classed as written and oral. Written, or 
documentary, evidence comprises public records, private 
documents attested in a legal manner, and even private 
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papers, when proved to be genuine. Oral, or paroiie, tm^ 
dence includes all proofs derived from the examination of 
competent witnesses. All persons, in the Roman law, 
were competent to testify unless expressly disqualified. 
Such incompetence might be absolute, as in the case of 
imfubes^ lunatics, infamous persons ; or it might be rela- 
tive, as in the case of a father and son with reference to 
each other, a slave with reference to his master, etc. 

(4) A most important feature of this branch of the 
law is that relating to the admissibility of evidence, and 
the probative force to be attached to evidence when ad- 
mitted. Certain rules were observed regarding the ex- 
clusion of irrelevant facts; the preference given to 
written rather than to oral testimony, and to original 
documents rather than to copies; the requirement of 
at least two witnesses to prove a fact ; also, the weight 
of evidence as affected by the character of witnesses, etc. 

4. Judgment and AppeaL— The judgment is the 
authoritative decision of the judge with reference to the 
conflicting claims of the parties. Such a judgment may 
be interlocutory, that is, made with reference to an in- 
cidental point arising in the process of the suit ; or it 
may be final, when it puts an end to the action by decid- 
ing the whole matter in dispute. It must in all cases, 
until properly reversed, be accepted by the parties as a 
true and authoritative statement of their respective rights 
and obligations. In the Roman law, a final judgment in 
favor of the plaintiflf gave to him the benefit of the actio 
judicaHy whereby he could, in case the defendant refused 
to abide by the decision, call upon the public authority 
for its execution. When the judgment was rendered in 
favor of the defendant, it gave to the latter the benefit of 
the excepHo judicoH^ whereby he could debar the plaintiff 
from bringing a second action based upon the same 
issues. 
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The judgment of an inferior court might, after the es- 
tablishment of the Empire, be carried to a higher court. 
Such a process was called an appeal {appellatio). It had 
the effect to suspend the execution of the judgment, or to 
obstruct it entirely by the reversal of the former judg* 
ment. The law indicates specifically from what courts 
and from what judgments an appeal could be made, and 
also the form of proceeding to be followed in obtaining 
an appeal. 

5* Execution of Judgment— The last step in a 
civil process is the execution of the judgment, in case 
the defendant refuses voluntarily to satisfy the claims 
adjudged to the plaintiff. The successive methods in 
which this was performed in the Roman law illustrates, 
like the summons, the gradual interference of the state 
with the exercise of private force. According to the 
XII. Tables, the execution, though authorized by the 
public magistrate, was, as before described, a private act 
on the part of the plaintiff. The ancient '' executory ac- 
tion " {actio per manus injectionem)y in which the person of 
the defendant was adjudged {addictus) to the plaintiff, 
and which was barbarous in the extreme, was superseded 
by an action merely to enforce the judgment {acHo judi- 
€aH\ The defendant could still, it is true, be taken into 
custody, if necessary ; but his person was no longer ad- 
judged to the plaintiff, and he could obtain his release 
either by satisfying the judgment directly, or by giving a 
security for its satisfaction. 

But under the above system, if the defendant could 
escape arrest, he might avoid the execution. A supple- 
mentary process was accordingly introduced, whereby 
the plaintiff was allowed, in case of the defendant's 
escape, to take possession of his entire estate {missio in 
possessionem). This was a sort of execution by means of 
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a bankrupt-sale, and was probably the origin of the law 
relating to the general assignment of goods in case of in- 
solvency (venditio bonorum). The execution against the 
entire estate of the defendant was followed by the prac- 
tice of levying execution against the property in detail 
sufficient to satisfy the judgment ; and the seizure and 
sale of the defendant's goods were effected by officers of 
the court. 

Such were the principal steps in which the "execu- 
tion " was gradually taken up by the state, and became, 
at the time of Justinian, a part of the regular judicial 
process. This movement is seen to be in harmony 
with that which marks the evolution of law in general, 
whereby the determination and enforcement of rights 
are gradually transferred from the sphere of individual 
volition to the domain of public authority. 

References. — Gaius, IV., 10-60 ; ** Digest," De jurisdieiUme (2), 
De re judicata^ etc. (42), De appellaHanibus (47); *'Code," De 
judiciis (3), De edendo (2) ; Poste's ** Gaius," pp. 407-445 ; " Diet. 
Antiqq." {Actio ^ Judicati actio) ; Hallifax, ** Roman Law," pp. 96- 
loi ; Mackenzie, ** Roman Law," pp. 337, 338 ; Amos, " Roman 
Civil Law," pp. 380-391 ; Hunter, ** Roman Law," pp. 805-901; 
Keller, " Der Rttmische Civilprocess," §§ 46-86 ; Zimmem, " Dei 
ROmische Civilprocess," §§ 32-182. 

For further references on the Law of Actions, see Sohm (Ledlie) , 
** Institutes," §§42-44; Roby, " Roman Private Law," II., Bk. VI.; 
Salkowski (Whitfield), "Institutes and History," pp. 942-1018; 
Girard, " Manuel," pp. 968-1078 ; May, " Ele'ments," pp. 563-630; 
Cuq, " Inst. Jurid.," II., pp. 725-769; Accarias, " Precis," IL, pp. 
643-1259; Greenidge,'* Leg:al Procedure." 

In concluding this synopsis of the Roman law of persons, of things, 
and of actions, it may nut be out of place 10 indicate the relation that 
this order of treatment sustains to that adopted in modem times. 
The glossators naturally followed the order of the ''Digest," since 
their writings were scarcely more than annotations of this work. 
This method was succeeded by a tendency to recast the subject 
matter of the " Digest " more or less in accordance with the order of 
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the " Institutes.** Domat in the seventeenth century, and Pothier in 
the eighteenth, cut loose from this order, and attempted to rearrange 
the law upon what they deemed to be more scientific principles. In 
the be(;inning of the present century Hugo adopted an arrangement 
which has exercised considerable influence upon the present treatment 
of the law. This was as follows : I. Rights as to Things ; II. 
Rights of Obligations ; III. Family Rights ; IV. Rights as to In- 
heritance. The extent to which the order of Hugo has, or has not, 
been adopted, may be seen from the arrangement of some of the more 
prominent of recent civilians. For example, the order of Puchta is : 
I. Rights as to Personality ; II. Rights as to Things ; III. Rights 
as to Actions (obligations) ; IV. Rights as to Other Persons (domes- 
tic relations) ; V. Rights of Succession (inheritance). Of Vangerow : 
I. General Principles, including (i) sources of law, (2) persons, (3) 
things, (4) transactions, (5) rights, (6) prosecution of rights, (7) com- 
putation of time, (8) possession ; II. Family Law ; III. Real 
Rights ; IV. Inheritance ; V. Rights of Obligation. Of Amdts : 
I. Rights in General ; II. Rights as to Things ; III. Obligations ; 
IV. Domestic Relations ; V. Inheritance. Of Windscheid : I. 
Law in General ; II. Rights in General ; III. Rights as to Things ; 
IV. Law of Obligations ; V. Family Law ; VI. Inheritance. Pro- 
fessor Hunter, whose work on the Roman law is probably the most 
exhaustive on the subject in the English language, has sought to re- 
duce the law to the following order : I. Rights in Rem ; II. Rights 
in Personam ; III. Inheritance and Legacy ; IV. Civil Procedure. 

The modem civil codes follow more nearly the order of the "Insti- 
stutes " of Justinian. For example, in the civil code of France the 
order is : I. Law of Persons ; II. Property and its Various Modifi- 
cations ; III. Various Modes of Acquiring Property (including acqui- 
sition by succession, by gift and will, and by the effect of obliga- 
tions), which order is also that of the code of Louisiana. The code 
of Prussia is arranged as follows : I. Law of Persons ; II. Law of 
Things (including the division of things and the modes of their acqui- 
sition, both singly and by universal succession). It may also be 
noticed that in Asso and Manuel's "Institutes of the Civil Law of 
Spain,'* which is based upon the ** Partidas," the order of the ** In- 
stitutes'* of Justinian is followed in almost every particular, the main 
divisions being : I. Law of Persons ; II. Law of Things; III« Law 
of Actions. 
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Comprismg a Ibt of the most important works, with the editlittB, 
referred to at the close of the preceding chapters : 



I (Sheldon) History and Principles of the CiTil Law of ] 

An Aid to the Study of Scientific and Comparatiye Jurispm- 

dence. Lond., 1883. 
Amdts (Ludwig) Lehrbuch der Pandekten. Mttnchen, 1865. 
Arnold (Thomas) History of Rome. N. Y. and Phila., 1846. 
AttiiAd (W. T.) The Roman System of Provincial Administration 

to the Accession of Constantine the Great. Being the Arnold 

Prise Essay for 1879. Lond., 1879. 
Asso and Manuel. Institutes of the QtU Laws of Spain. Trans. 

byL. F. C. Johnston. L.ond., 1825. 
Austin (John) Lectures on Jurisprudence, or the Philosophy of 

Positive Law. Lond., 1873. 
Bingham (Joseph) Antiquities of the Christian Churdi. Lona., 

1850. 
Blair (William) Inquiry into the State of Slayery among the 

Romans. Edinburgh, 1833. 
Backing (Eduard) R6niischcs Priratrtoht. Institationen det 

R5mischen Ciyilrechts. Bonn, 1863. 
Atms (C. G.) Pontes Juris Roitiani Antiqui. E^tio altera, auctn, 

emendata. Tubingae, 1871. 
Btyee (James) The Hdy Roman Empire* Eighth edition. N. 

Y., 1883. 
Butler (€harles) Horse Juridicse Subsecivse : Notes on die Prinoipal 

Codes and Original Dotuments of the Grecian, Roiaan, Feudal, 

and Canon Law. Lond., 1804. 
O^atk (E. C.) £arly Roman Law. Regal Period. Lond., iBya. 
Codex Theodosianus, euin perpetms coiiimeMariis Jmotfbi GbllMifwdi 

Bd. J. D. Ritttfi Lipstt, X736. 
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Codices Gregorianns Hermogenianns Theododanns. £d. Gustftvus 

Hmenel. Bonnse, 1842. 
Corpot Juris Canonid. Editio Lipsiensis secunda. ifimilius Fried* 

berg. Lipsiae, ZS79. 
Corpns Juris Civilis. Ed. Dionysius Gothofredus. LipsUe, 1705. 
•*•»— Institutiones recognorit Panlus Krenger. Digesta recogncmt 

Theodoras Mommsen. Codex Justinianns recognovit Paulas 

Kraeger. Berolini, 1882. 
Coulanges (Fustel de) La Cite Antique : le Droit, les InstitutioQes 

de la Gr^e et de Rome. Paris, 1864. Eng. trans, by W. Small. 

Boston, 1874. 
Demangeat (Charles) Cours £l^mentaire de Droit Romain. 

Troisiime Edition. Paris, 1876. 
Deurer (E. F. F. W.) Grandriss fUr Aussere Geschichte und Insti- 

tutionen des R5mischen Rechts. Heidelberg, 1849. 
Dirksen (H. £.) Uebersicht der bisherigen Versuche sur Kritik 

und Herstellung des Testes der Zw5lf*Ta£el-Fr^mente. Leq>- 

zig, 1824. 
DuCaurroy (A. M.) Instituts de Justinien. Norellement Expli- 

qu^s. Cinqui^me edition. Paris, 1836. 
Duck (Arthur) De Usu et Auctoritate Juris Civilis Romanorum in 

Dominiis Principum Christianoram. Lond., 1649. The part 

relating to England trans, by John Beayer. Lond., 1724. 
Esmarch (K.) Rdmische Rechtsgeschichte. GOttingen, 1856. 
Ferri^re (Claude Joseph de) Histoire du Droit Romain. Paris, 

17 18. Eng. tians. by John Beayer. Lond., 1824. 
Freeman (E. A.) Comparatiye Politics. N. Y., 1874. 
Gibbon (Edward) Decline and Fall of the Roman Empire. Lond., 

1838. 
Gibson (Edmund) Codex Juris Ecclesiastici Angliani. Oxford, 

1761. 
Gosselin (£. E. A.) The Power of the Popes during the Middle 

Ages. Eng. trans, by Matthew Kelley. Lond., 1853. 
Goudsmit (J. E.) The Pandects : a Treatise on Roman Law and 

its Connection with Modem Legislation. Trans, from the 

Dutch by R. De Tracy Gould. Lond., 1873. 
Grapel (William) Sources of the Roman Law : An Introduction 

to the Institutes of Justinian. Phila., 1857. 
GfEvina (J. V.) Origines du Droit Ciyil ; on, Histoire de la MgiaU- 

tion chez les Romains. Trad, par Requier. Paris, x8s2. 
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Greenwood (Thomas) Cathedra Petri. A Political History of the 

Great Latin Patriciate. Lond., 1856. 
Gttterbock (Carl) Bracton and his Relation to the Roman Law: 

A Contribution to the History of the Roman Law in the Middle 

Ages. Trans, by Brinton Coxe. Phila., 1866. 
Hallifax (Sftmuel) Elements of the Roman Ciyil Law, in which a 

Comparison is occasionally made between the Roman Laws and 

those of England. Lond., 1818. 
Hanbold (C. G.) Institutionum Juris Romani Privati Lineamenta. 

Lipsiae, 1826. 
Heam (W. E.) The Aryan Household, its Structure and its De* 

velopment : An Introduction to Comparative Jurisprudence. 

Lond., 1879. 
Heineccius (J. G.) Antiquitatum Romanarum Jurisprudentiam II- 

lustrantium Syntagma, secundum ordinem Institutionum Jus- 

tiniani. Halle, 1734. 
Herford (C. H.) The Stoics as Teachers. The Hare Prize Essay 

for 1881. Cambridge, 1882. 
Hoffman (Ch. G.) Historia Juris Romani. Lipsise, 1718. 
Hugo (Gustave) Lehrbuch der Rechtsgeschichte bis auf Justinian. 

Berlin, 1833. Trad, par Jourdan, revue par F. Poncelet. 

Bruxelles, 1840. 
Hunter (William A.) A Systematic and Historical Exposition of the 

Roman Law in the Order of a Code. Embodying the Institutes 

of Gains and Justinian, trans, by J. A. Cross. Lond., 1876. 
Huschke (Ph. E.) Jurisprudentiae Antejustinianse Quae Supexsnat* 

Lipsiae, 1867. 
Ihering (R. v.) Geist des ROmischen Rechts auf den verschieden en 

Stnfen seiner Entwicklung. Leipzig, 1852-78. 
Ihne (Wilhelm) ROmische Geschichte. Leipzig, 1868-76. Eng- 
lish edition. Lond., i87i--82. 
Irving (David) Introduction to the Study of the Civil Law. Fourth 

edition. Lond., 1837. 
Kaufmann — see Mackeldey. 
Keller (F. L. v.) Der R6mische Civilprocess und die Actioneiu 

t>ritte Ansgabe. Leipzig, xM^ 
Kent (James; commentaries on American Law. Boston, z86o. 
Lange (Ludwig) ROmische AlterthQmer. Berlin, 1856. 
Lecky (W. E. H.) History of European Morals from Augustus to 

Charlemagne. N. Y., 1870. 
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Lend (O.) Bettrftge znr Kuiid« des piaetorischen Edicts. Stuttgmrt, 

1878. 
Mackeldey (F.) Lehrbnch der Institudonen des heatigen Rdmischen 

Rechts. Giessen, 18 14. Pint yol. trans, into English by P. I. 

Kaufmann. N. Y., 1845. Trans, by M. A. Dropsie, Phila., 1883, 
Mackenzie (Lord) Studies in Roman Law, with ComparatiTe Views 

of the Laws of France, England, and Scotland. Third edition. 

Edinburgh and Lond., 1870. 
Maine (Henry S.) Ancient Law, its Connection with the Early 

History of Society and its Relation to Modem Ideas. N. Y., 

1867. 

-p.-* Early History of Institutions. N. Y., 1875. 

— — Dbsertations on Early Law and Custom. N. Y. 1883, 
MaresoU (Theodor) Lehrbuch der Institutionen des ROnusdiett 

Rechts. Leipzig, 1875. 
Marquardt (Joachim) ROmische Staatsverwaltung. Leipsig, 1873. 
Mcrivale (Charles) History of the Romans under the Empire. N. 

Y., 1866. 
Meyer (J. D.) Esprit, Origine, et Piogrb des InstitatioBes Judi- 

caires des Principaux Pays de TEurope. Paris, 1813. 
Meyienbuxg (H. O. de) De Christianae Religionis Vi et Efleetu in 

Jus Civile. GOttingen, 1828. 
Milman (H. H.) History of Christianity from the Birth of Christ to 

the Abolition of Paganism in tbe Roman Empire. N. Y., 187a. 
- ■■ History of Latin Christianity, including that of the Popes to 

the Pontificate of NichoUs V. N. Y., 1881. 
Mommsen (Theodor) ROmische Geschichte. Berlin, x86i, Eng> 

lish trans, by Rcr. Wm. P. Dickson, D.D. N. Y., 1871. 
" ROmisches Staatsrecht. Leipzig, 1871. 

Newman (F. A.) Regal Rome. Lond., 185s. 
Niebuhr ^arthold Georg) Rttmische Geschichte. Bonn, x8xX'-43. 

Eng. trans, by Hare and Thirlwall. Phila., 1844. 
Ortolan (Elz^ar) Explication Historique des Instituts de rEmperenr 

Justinien, pr^c^de de THistoire de la Legislation Romaine. 

Httiti^me edition. Paris, 1870. First vol. trans, into English 

by Pritchard and Nasmlth under the title *' History of Roman 

Legislation. *' Lond., 1871. 
Ozanam (A. F.) History of Civilization in the Fifth Century. Trans. 

by A. C. Glyn. Phila., 1867. 
Phillimore (John George) Introduction to the Study and Hiatoryol 

the Roman Law. Lond., 1848. 
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Phillimore (John George) Priyftte Law among the Romans, from 

the Pandects. Lond. and Cambridge, 1863. 
-*— Principles and Maxims of Jurisprudence. Lond. , X856. 
Poste (Edward) Elements of the Roman Law, by Gaius, with a 

Translation and Commentary. Oxford, 1871. 
Pothier (R. V.) Treatise on the Law of Obligations, or Contracts. 

Trans, from the French by W. D. Eyans. Phila,, 1826. 
Pnchta (G. F.) Lehrbuch der Pandekten. Leipzig, 1856. 
Puntsehart (V.) Entwickelung des grundgesetzlichen Ciyilrechts der 

ROmer. Eriangen, 1872. 
Rceycs (John) History of the English Law, from the Time of the 

Romans to the End of the Reign of Elizabeth. With an Intro- 
ductory Dissertation on the Nature and Use of Legal History, 

the Rise and Progress of our Laws, and the Influence of the 

Roman Law on the Formation of Our Own, by W. F. Finlason, 

Lond., 1869. 
Rhoer (C. G. de) Dissertationes de Effectu Religionis Christians in 

Jurtsprudentiam Romanam. Groningcn, 1776. 
Rlyier (Alphonse) Introduction Historique au Droit Romain. 

Bmxellesy 188 1. 
Rudorff (A. A. F.) ROmische Rechtsgeschichte. GOttingen, 1856. 
Saadars (Thos. C.) Institutes of Justinian, with English Introduce 

tion and Notes. Fourth edition. Lend., 1869. American 

edition, with an Introduction by Judge Wm. G. Hammond. 

Chicago, 1876. 
Sayigny (F. K. y.) Geschichte des ROmischen Rechts im MitteU 

alter. Heidelberg, 1815-31. Trad, de TAllemand par M. 

Guenoux. Paris, 1839. First yolume translated into English 

by E. Cathcart. Edinburgh, 1829. 
Scfaaff (Philip) History of the Christian Church. N. Y., 1863. 
Schoell (Rudolphus) Legis XII. Tabularum Reliquse. Lipsi«, 

1866. 
Schomberg (Alex. C.) Historical and Chronological View of Roman 

Law, with Notes and Illustrations. Oxford, 1785. 
Schwegler (A.) ROmische Geschichte. Tubingen, 1853-58. 
Seelcy (J. R.) Roman Imperialism, and Other Lectures and Essays. 

Boston, 1871. 
Selden (John) Dissertation annexed to Fleta. Translated with 

Notes. By the editor of Britton. Lond., 177 1. 
Smith (William) Dictionary of Greek and Roman Antiquities. 

Revised by C. Anthony. N. Y., 1855. 
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Smith (William) and Cheetham (Samuel) Dictionary of Christian 

Antiquities. Hartford, 1876. 
Spangenbeig (G. A.) Einleitung in das ROmisch-Justinianeische 

Rechtsbttch. Hanover, 181 7. 
Spence (George) Inquiry into the Origin of the Laws and Political 

Institutions of Modem Europe, Particularly of Those of England. 

Lond., 1826. 
: — Equitable Jurisdiction of the Court of Chancery; Com- 
prising its Rise, Progress, and Final Establishment. Phila., 

1846. 
Story (Joseph) On Equity Jurisprudence. Twelfth edition, by 

J. W. Perry. Boston, 1877. 
Taylor (John) Elements of the Civil Law. Cambridge, 1755. 
Thibaut (A. F. J.) Lehrbuch der Geschichte und Institutionen des 

R5mischen Rechts. Berlin, 1842. 
Tomkins (F. J.) and Jencken (H. D.) Compendium of the 

Modem Roman Law. Lond., 1870. 
Troplong (R. T.) De I'lnfluence du Christianisme sur le Droit 

Civil des Remains. Paris, 1843. 
Upton and Jennings. The Civil Code of the State of Louisiana. 

New Orleans, 1838. 
Vangerow (K. A. v.) Lehrbuch der Pandekten. Maibuig und 

Leipzig, 1863. 
Vering (F. H.) Geschichte und Pandekten des R5mischen und 

heutigen Gemeinen Privatrechts. Mainz, 1875. 
Walker (Bryan) Fragments of the Perpetual Edict of Salvius Juli- 

anus. Collected, Arranged, and Annotated. Cambridge, 1877. 
Walter (Ferdinand) Geschichte des ROmischen Rechts bis auf 

Justinian. Bonn, i860. 
VamkOnig (L. A.) Vorschule der Institutionen und Pandekten. 

Freiburg im Breisgau, 1854. 
Wheaton (Henry) History of the Law of Nations in Europe and 

America. N. Y.. 1845. 
White (J. M.) New Recopilacion. A New Collection of Laws, 

Charters, and Local Ordinances of the Governments of Great 

Britain, France, and Spain relating to the Concessions of Land 

in their Respective Colonies ; together with the Laws of Mexico 

and Texas on the same Subject. To which is prefixed Judge 

Johnston's translation of Asso and Manners Institutes of the 

avil Law of Spain. Fhibu, 1839. 



Digitized by 



Google 



APPENDIX. 423 

Wisdscheid (B.) Die Actio der Rdmischen Civilrechts Tom Stand 
puncte des heutigen Rechts. Dtlsseldorf, 1856. 

■' Lehrbnch des Pandektenrechts, Ddsseldorf, 1870. 

Zimmem (S. W.) Geschichte des Rdmischen Priyatrechts bis 
Justinian. Heidelberg, 1826. 
" Der ROmische Civilpiocess. Heideibeig» 1899. 



SUPPLEMENTARY LIST OP MORE RECENT AU- 
THORITIES, AND LATER EDITIONS OF WORKS 
NOTICED IN THE PREVIOUS LIST 

Abbott (F. F.) History and Description of Roman Political Insti- 
tutions. Boston, 1902. 
Accarias (C.) Precis de droit romain ; contenant ayec I'expos^ des 

principes g^neraux le texte, la traduction et Texplication des 

Institutes de Justinien. 4^ £d., corrig^e et notablement aug* 

ment^e. 2 vols. Paris, 1886, 1 891. 
Allard (Paul) Le Christianisme et Tempire romain. Paris, 1897. 
Appleton (C.) Histoire de la propri^te pretorienne. Paris, 1889. 
Amdts (L.) Lehrbuch der Pandekten. 13 Aufl. besorgt von Pfaff 

und Hofmann. Stuttgart, 1886. 
Arnold (W. F.) Roman System of Provincial Administration. New 

edition by E. S. Shuckburgh. Oxford, Z906. 
Bernard (F.) First Year of Roman Law. Eng. trans, by C. P. 

Sherman. Oxford and N. Y., 1906. 
Bmns (C. G.) Pontes juris Romani antiqui. 6th ed. by Mommsen 

and Gradenwitz. Freiburg, 1893. 
Geschichte und Quellen rOmischen Rechts. 6 Aufl. von O. 

Lenel. 1904. 
Bry (Georges) Principes de droit romain; exposes dans leur de- 

veloppement historique. 5* Ed. Paris, 19 11. 
Bryce (James) Studies in History and Jurisprudence. New York 

and London, 190 1. 
Bnckland (W. W.) The Roman Law of Slavery. Cambridge, 1908. 
Buckler (W. H.) Origin and History of Contract in the Roman 

Law down to the End of the Republican Period. London, 

1895. 
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Buy (J. B.) History of tbit Lottr Roraaa Empire. London, 1889^ 
-— — History of the Ronuui Empirt from its Foimdation to the 

Death of Marcvs Anrelius. New York, 1895. 
Cerlyle (R. W., and A. J.) History of MedivTal Political Thaoiy in 

the West t toIs. New York and Ediobnigh, 1905, 1909. 
Chalmer (D.), and Barnes (L. H.) Stndeot^s Gnide to Roman Law. 

London, 1907. 
Clark (E. C.) History of Roman Fdvate Law. Part I., Soorpet. 

London and New York, 1906. 
Corpus, Juris Civilis, I., Institutiones, veeognont P. Kfueger ; Digesia, 

recognovit Th. Mommsen, retractavit P. Ktacger, od. 11, 1908; 

II., Codex Justinianns, recognovit P. Krueger, ed. 8, 1906; III., 

Novcllae, recognovit R. Scboell, absolvit G. KroU, 1880-1895. 
Coq (E.) Les Institutiones juridjques des Ronuuns. »• ^ditio*. 

2 vols. Paris, 1904, 1908. 
De Sanctis (Gaetano) Storia dei Romant. Volf. i, a. Torinoi, 1907. 
Esmarch (K.) ROmische Reehtegeschichte. 3 Aufl. Ktssel, 1888. 
Girard (P. F.) Textes du droit romain. Paris, 1890. 

Histoire de Torganisations jodiciares des Romaina. Tome I. 

Paris, X901. 

Short History of Roman Law; being the First Part <rf his 

Manuel ^l^mentaire de droit romain. Trans, by A. H. F. Lefroy 
and J. H. Cameron. Toronto, 1906. 

Manuel ^lementaire de droit romain. 5* Edition, revme M 

augmenti^. Paris, 191 1. 

Goudy (H«) Roman Law. (Article in Encyclopaedia Britannica. 

Eleventh Edition, vol. xxiii.). Cambridge, 1911. 
Greenidge (A. H. J.) Legal Procedure of Cicero's Time. Oxford, 

1901. 

- ' ■ Roman Public Life. London, 1901. 

Heitland (W. E.) The Roman Republic. 3 vols. Cambridge, 1909. 
How (W. W.), and Leigh (H. PJ History of Rome to the Dealii 

of Caesar, London and New York, 1896. 
Howe (W. W.) Studies in Civil Law and its Relations to the Juris. 

prudence of England and America. 2d Ed. Boston, Z905. 
Hunter (W. A.) Systematic and Historical Exposition of tbe Rotmn 

Law; with Historical Introduction, by A. H. J. Greenldfe. 

London, 1903. 
Ihering (R. von) Esprit du droit romain. Trad, par O. de Men- 

lenaere. 3« Ed. 4 vols. Paris, 1886, 1887, 1888. 
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XWriBg(R. vob) H{itolf«d«<MveloppeaMiitd« droit tooMin. Tfid. 

dcrallemand ptr O. de Meulensere. Pkrk, t9oa 
K^p (T.) CMchiekte dtr Qadlm dot lOnkeheH R«chti. s Avfl. 

Krneger (P.) Geiehichte dcr QooUm mad LiteMtiff dot idmischeii 

Itedits. Lftipzig, 1888. 
•— Histoire dtt icmfccs du droit ronudB. Tnd. d« rallenand p«r 

M. BrisMud. Parii, I894. 
LMg« (R. W.) Ronum PvivAte Law. Fmwdtd on tlie lastitutes of 

Gains and Justinian. London and K«ir York, 1906. 
Lm (Guy Carteton) Historical Jniispnidancc. An Introdaction to 

the S3rstematic Study of the Development of Law. New York, 

8900. 
Lenel (Otto) Das Edictum Perpetuum ; cin Versnch su seiner 

Wiederhentellang. Leipetg, 1907. 
Lconhard (A.) Institntionen des FSmischen Reekts. Leipaig, 1894. 
Mackintosh Q.) Roman Law of Sale with Modem lUnstrations. 

D^«it, Bk. XVIII. ( I and Bk. XIX. { i, transkiled with 

notes and references to cases. Edinburgh, 1907. 
Maine (H. S.) Ancient Law, its Connection with the Early History 

of Society and its Relation to Modem Ideasr New Impression, 

with Introduction and Notes by F. Pollock. London, 190^. 
May (Gaston) Elteents de droit romaih. io« £d. Paris, 1909. 
May (G.) and Becker (H.) Pr6eis des Institutions dn droit priy^ de 

Rome. Pahs, 1893. 
Merrick (E. T.) Revised Cfvll Code of Louisiana. New (Means, 

1900. 
Mommsen (Th.) ROmisches Strafrecht. Leipzig, 1889. 
Moyle (J. B.) Imperatofis Justtniani Institutionum Libri Quattuor, 

with Introduction, Commentary, and Excursus. 3d Ed. Oxford, 

1896. 
Institutes of Justinian. Translated into English, sd Ed. 

Oxford 1896 
Muirhead (J.) Historical Introduction to the Private Law of Rome. 

Revised Ed. by H. Goudy. London 1899. 
Oitolan (M.) History of Roman Law. Eng. trans, by Pritekaid 

and Nasmith. sd Edition by J. Cutler. London, 1896. 
Pais (Ettoie) Ancient Legends of Roman History. Trans, by M. 

E. Cosenia. New York, 1905, 
— Storia d'ltalia. Parte i, 2. Torino, 1894, 1899. 
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Pelhrnm (H. F.) Outlines of Roman History. 4tii EdL Lond. 

and New York, 1907. 
Petit (E.) Traite ^lementatre de droit romain; cont^nant le de- 

▼eloppement historique et Texpos^ general de la legislation 

romaine. 6* Ed., revue et augment^. Paris, 1909. 
Phillimore (W. G. F.) Canon Law (Article in EnqrclofMedia 

Britannica, Eleventh Ed., vol. v.). Cambridge, 1911. 
Poite (E.) Gai Institutiones, or Institutes of Roman Law by Gains. 

4th Ed. revised and enlarged by E. A. Whittack, with historical 

introduction by A. H. J. Greenidge. Oxford, 1904* 
Pnchta (G. F.) Kursus der Institutionen. 10 Auflage besorgt von 

P. Krueger, 2 vols. Leipzig, 1893. 
Rivier (A.) L'lntroduction historique au droit romain. 2* Ed. 

Paris, 1889. 

Precis du droit de famille romain. Paris, z89i« 

Robinson (J. J.) Selections from the Public and Private Law of the 

Romans, with a Commentary. New York, 1905. 
Roby (H. J.) Introduction to the Study of Justinian's Digest, with 

full Commentary on one Title, De Usufructn. Cambridge, 

X884. 
Roman Prviate Law in the Times of Cicero and the Antonines. 

a vols. Cambridge, 1902. 
Salkowski (C.) Institutes and History of Roman Private Law. 

Eng. trans, by £. £. Whitfield. London, i886. 

Lehrbuch der Institutionen und Geschichte des rOmischen 

Rechts. 9 Aufl., revue par Lenel. Leipzig, 1907. 

Schmidt (C.) Social Results of Early Christianity. Eng. trans., 

London, 1885. 
Scmtton (T. E.) Influence of the Roman Law on the Law of 

England. Cambridge, 1885. 
Smith ( Wm.) Dictionary of Greek and Roman Antiquities. 3d Ed. 

3 vols. London, 1890. 
Sohm (R.) Institutes of Roman Law. Eng. trans, by J. C. Ledlie, 

with introductory Essay by E. Grueber. Oxford, 1892. 

- Institutionen des rOmischen Rechts. 13 Aufl., Leipzig. 1908. 
Strachan-Davidson Q. L.) Problems of the Roman Criminal Law. 

2 vols* Oxford, 1912. 
Taylor (Hannis) Science of Jurisprudence. New York, 1908. 
Taylor (T. M.) Constitutional and Political History of Rome, 

London, 1899, 
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Vinc^^radoff (Pkxd) Roman Law in the Middle Agei. London ami 

New York, 1909. 
Walton (C. S.) Ciyil Law in Spain and Spanish America, including 

Cuba Puerto Rico, and Philippine Islands. Washington, xqoq. 
Williams (James) The Institutes of Justinian, illustrated by English 

Law. London, 1893. 
Windscheid (B.) Lehrbuch des Pandectenrechts, 9 Aufl. 3 yoIs. 

Frankfurt, 1906. 
Zachari& (von Lingenthal, K. £.) Geschichte des Griechisch-ROm. 

Rechts. 3 Aufl. Berlin, 1892. 

N. B. — Of the above mentioned works the most important reference 
books for the general student are perhaps the following : 

In English^ Muirhead, " Historical Introduction " (2d Edition, 
1899); Sohm, "Institutes" (4th Edition, trans, by Ledlie, 1892); 
Moyle, " Institutiones " (3d Edition, with Introduction, Commentary, 
and Excursus, 1896), with his " Translation of the Institutes of Jus* 
tinian" (3d Edition, 1896); Poste, "Institutes of Roman Law by 
Gains" (4th Edition by Whittuck, 1904); Roby, " Roman Priyate, 
Law in the Times of Cicero and the Antonines (2 vols., 1902). 
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" Precis de droit romain " (4th Edition, 2 Vols., 1886); Cuq, " Lcs 
Institutiones juridiques des Romains" (2d Edition, 2 vols., 1904, 
1908). 
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Abssmcb, 401 
AcceptUatio, 373 
Accessio, 77, 304 
Accident — see Casus 
Accursius, 182 
Acc^uisitio rerum, 303 
Actio confessoria* 39a 

— coatraria commodati, 356 

— danmi infecti, 383 

— de inofllcioso testamento, 337 

— diiecta AquUiae, 381 

— directa commodati, 356 
^f exercitona, 395 

— furti, 379. 383 

— hypotbecaria. 378. 393 

— in factum, 3B1, 395 

— in rem Pnbliciana, 75, 393 

— in supplementnm legitimae, 
338 

•— injuriarumt 396 

— institoria, 395 

— judicati, 4x3, 413 

— n^^ativa, 393 

— noaalis, 381, 395 

— Pauliana, 393 

— per manus injectionem, 38, 40, 

343.413.,. 

— pnejudtcialis, 393 

— pro socio, 369 

— quasi Senriana, 398, 393 

— quod jussu, 395 

— sacramenti, 17, 19, 37, 86 

— Senriana, 398, 303 

— utilis Aquilise, 381 

— vi bonoruni raptoram, 379 
Actiones arbitrarue, 394 

— > bonie fidei, 394 

— civiles, 393 

— communi diyidundoi 393 
— * familise herciscundse, 393 



Actiones finium regnndorom, 393 

— in factum, 393 

— in personam, 393 

— in rem, 393 

— legis, 32, 84, 404 

— mixtse, 393 

— perpetuae, 310, 396 

— poenales, 394 

— prsetorise, 393 

— prosecutorise, 394 

— stricti juris, 394 

— temporales, 310, 396 

— utiles, 393 
Actionis editio, 407 
Actor, 391 
Actus, 39X 

Aditio hereditatis, 373 
Adjudicatio, 86 
Adjunctio, 306 
Adoption, 6, 36, 343, 334 
Adpromissio, 360 
Adscriptitii, 335 
Adyersarii, 361 
Advocati, 391 
i^quitas— see Equity 
Agency, 369. 37o, 37x 
Ager publicus, 395 

— vectigalis, 395 
Agnati, 6, 34 

Agnation of a suns heres, 337 

Aiaric II., code of, X57 

Alciat, X85 

Alluvio. 305 

Appellatio, 413 

Appurtenances, 377 

Aqu«dttctu8, 891 

Aquaehaustus, 391 

Arbiter, 390 

Arbitration in early law. 15-X7 

Arrha, 363 
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Ascendants, inheritance by, 331 
Assessores, 591 
Auditorium, 93, 389 

Bartolus, 183 

Basilica, 169 

Bene6cium abstinendi, 329 

— diyisionis, 360 

— inventarii, 317 

— ordinis, 360 
Bilateral contract, 356, 361 
Biume's theoiy, 160 
Bologna, school of, 182 
Bonitarian ownership, 283 
Breviarium Alaricianum, 157 
Burden of proof, 41 1 
Bynkershoek, 186 

Canon law, 203 
Canuleian law, 48, 244 
Capitis deminutio, 231 
Capito, 103 
Casus, 350, 364 
Cautio, 361 

— judicatum solvi, 413 

— judicio sistendi, 407 
Celsus, quotations from, iii, 

120, 122, 391 
Ccntumviri, 390 
Cessio in jure, 20, 303 
Charlemagne, empire of, 175 
Charles the Bald, capitulary of, 

175 

Chirographum, 361 

Christianity and the Roman Em- 
pire, 143 

— influence on legislation, 148 
Cicero, 31, no 

Citations, law of, 55, 140, 160 
Citi2enship, extension of, 73, 

129 
Civil possession, 286 
Civitas, 48 

Civi tales fcederatae, 51 
Clergy, devotion to the civil law, 

177 

— immunities and privileges, 

145 

— mfluence in the Middle Ages, 
171, 178, 201 



Code Napoleon, 197 

— of Louisiana, 213 
Codex accepti et expensi, 361 

— Gregorianus et Hennogeni- 
anus, 155 

— repetitae prselectionis, 162 

— Theodosianus, 155 

— vetus, 159 
Codicillary dause, 337 
Codicilli, 337 
Coemptio, 23, 30, 244 
Cognatl, succession of, 79 
Collaterals, inheritance by, 332 
Collatio Mosaicarum et Roman- 
arum legum, 156 

Coloni, 235 

Colonise, 51 

Colonization and Roman law, 3IQ 

Comiiia Centuriata, 10, 94, 99 

— Curiata, 9. 99 

— Tributa, 11, 94, 99 
Commercium, 49, 51 
Commixtio, 306 
Commodatum, 82, 356 
Condemnatio, 23, 30, 244 
Condictio, 392 

— furtiva, 379 
Conditio, 347 
Condominium, 284 
Confarreatio, 23, 30, 244 
Confusio, 306, 372 
Connubium, 49, 246 
Consensual contracts, 361 
Consensus, 353 
Consistorium, 389 
Constitutiones principum, 104 
Consuetudines Feudorum, 173 
Consulato del Mare, 208 
Contentious jurisdiction, 60 
Contracts, essential features of, 

352 

— growth of, 80 

— innominate, 84, 354 

— made consensu, 83, 361 

— made Uteris, 81, 360 
-— made re, 82, 355 

— made verbis, 81, 358 

— nominate, 354 
Contractus emphyteuticarins, 

296 
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Contraria voluntas, 373 
Contrectatio fraudulosa, 378 
Contributory negligence, 358, 

380 
Conventio in manum, 247 
Conveyance, its origin, k; 

— per ses et libram, 21 
Corporations, 264 
Corpus Juris Canonici, 204 

Civilis, 158-163 

Coruncanius, 103 

Crimes in the XII. Tables, 140 

Cuiacius, ixo, 185 

Culpa. 349, 356, 358. 364, 366, 

367. 369. 370. 380 
Culpa lata, levis, 349 
Curatio, 253 
Curators, 257 

Damages, 378, 379, 381, 382 

Damnum injuria datum, 380 

Decreta, 105 

Decretals, 204 

Decretal super specula, 184 

Decretum Gratiani, 104 

Dedititii, 236 

Defensores civitatis, 391 

Delay-^see Mora 

De Leeibus et Consuetudinibus 

AngHse of Bracton, 201 
Delict, Roman idea of, 375 
Delicta graviora, leviora, 147 

— publica, 376 
Demonstratio, 86, 409 
Depositum, 82, 357 
Descendants, inheritance by, 

330 
Dies. 346. 359 
Dies fasti. 85 
Di£farreatio, 249 
Digesta sive PandectsCt 160 
Dwieriion, 322 
Divorce, 249 
Dolus, 348, 353, 380 
Domat. 185 

Dominica potestas, 23, 38 
Dominium bonitarium, 283 

— ex jure Quiritium, 74* 283 

— plenum, minus plenum, 284 
Donatio qmwul mortis, 3x8 



Donatio inter vivos, 312 

— propter nuptias, 312 

Donellus, 186 

Dos, 248, 250 

Duplicatio, 398, 409 

Dutch colonies, Roman law in. 



Edict of Caracalla, 130 

— of Milan, 143 

— unde vir et uxor, 334 
Editio actionis, 407 
Edicts, imperial, 105 

— praetorian, 61, 100, los 
Edictum, peregrinum. 67 

— Perpetuum, 101 

— provinciale. 68 

— Theodorici. 157 

— urbanum. 67 
Emancipati, succession of. 78 
Emancipatio. 31. 243. 323 
Emperor, position of, 91 
Emphyteusis, 172, 295 
Emphyteuta. 296 

Emptio et venditio, 83, 362 
England, legal studies in, 189 

— Roman law in, 198 
English colonies, 212 
Epistolse, 106 
Equity, 70, 113, 114 
Error, 353, 401 

— facti, juris, 354 
Etablissements of Louis IX., 184 
Exceptio, 397, 409 

— judicati, 412 

-^ rei venditae et traditae, 75 
Exceptions dilatorise, 398 

— doli mali. metus causa, rei 
judicatae, pacti conventi, 368 

— pacti conventi ad tempus, 
cognitoriae, procuratoriae, 398 

— peremptoriae, 397 
Excusationes tutorum, 255 
Execution in early law, 28 

— in later law, 413 
Executor, 407 
Expensilatio, 82, 361 
Extensive interpretation, 122 
Extraordinary procedure. 14X9. 

405,409 
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Eztimviguitct, aos 

FaijCIDIAN portioa. 535 
Familue emptor, 36* 79^ 80 
Family. caAy RomiUi, S 
FsmUy-Uw in XU. tablet, tg 
Fanlt— tee Culpa 
Feudal gyitem, Roman law in, 

17a 
Fideicommissa, 335 
Fideicommiiti rifts, 336 
Fidejttssio, 360 
Fiduda, 40, 297 
Fisctts, 263, 334 

Florentinus, quotation fcom, 131 
Force and fear— see Vis 
Foreigners, status of, 64, 73 
Formulary system, 86, 405, 409 
Fragmenta Vaticana, 156 
France, lc«d studies in. 183 

— Roman law in, 19s 
Fraud — see Dolus 
Freedmen, status of, 236 
French colonies, ai2 
Fructus, or fruits, 277, 30S 
Fuero Real, 19s 
Furtum, 377 

— manifestum, nee manifestum, 
41. 378 

Gaius, X03 

— quotations from. 17, 112, 122, 
128, 402 

Gens, its early organisation, 7 

— its decay, 79 
Gentes minores, 10 
Gentiles, 7, 3$ 
Germany, lepd study in, 187 

— Roman law in, 197 
Grotius, 186, ao8, 209 

Habitatio, 294 
Heineccius, 188 
Heredes ab intestato, 330 

— extranei, 328 

— neoessarii, 328 

— sui et necamarii, 328 
Hereditas jacens, 263, 315 
Hereditatis aditio, 372 
It^res, definition of, 315 



Heret, fidttdarins, 336 

Holland, legal study in, x8S 

Holy Roman Empim, 176 

Honores, 49 

Hortensian law, 48 

Huber, x86 

Hugo, 188 

Husband and wife, XIL TMm, 



-7. 



— Justinian's law. 243 
Hypotfaeca, 297 

— tacita, 299 

IHB&IN6. X89 

Imperial legislation, earlier, 127 

later, 139 

Imperium merum, 59 

— miztum, 69, 388 
Incertse persons, 323 
Indebiti solutio, 372 
Ingenui, 237 

Inneritance, its nature, 3x3 
In jure and in judido, 87 
In jure cessio, 20, 303 
Injuria, 382 

Injuries in the XII. Tables, 40 
In jus vocatio, 26, 406 
Innominate contracts, 354 
Institutes of Tttstinian, 161 
Institution of heirs, 324 
Intentio, 86, 409 
Interdicta, 60, 390 

— causa retinendse et 
randse possesstonis, 

399 

— prohibitoria, restitutoria, ck« 

htbitoria, 399 

— quorum bonorum, 399 

— unde vi, ^9^ 

— uti possidetis, 399 

— utnibi, 399 
Intemationid law, 207 
Intestate succession, 329 
Imerius, 182 

ItaW, Iqpd study in, x82 

— Roman kw in, X93 
Iter, 29X 

{ITTISOM. 968 
otaing el iaiit, 4^ 
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Joint ownership, 284 
Judex in the early law, 18 

— in the formuUuy system, 86 

— questionis, 88 
Jud|pnent, 41a 
Judices, 389 

— pedanei, 142 

Juoicial legislation, 125 
ndicis postulatio, 29 
Judicium familise erciscundse, 

318 
Julian law, 55 ; see also Lex 

Julia 
Julianus, quotations from, 121, 

123, 124, 314 
Jura in re, 288 
Juridicial possession, 286 
Jurisconsults, their character, 

102 

— authority in the Empire, 103 

— scientific influence, 1 16 
Jurisdiction, elements of, 388 

— ordinary and extraordinary, 60 

— rise of, 15 
Jus abutendi, 283 

-^ accrescendi, 325, 334 

— iElianum, 85 

— aequum, 70 

— altius non tollendi, 291 

— civile, ancient, 14 

— civile Flavianum, 85 

— civitatis, 48 

— dicere, 60, 67 

— distrahendi, 300 

— edicere, edicendi, 61, 67 

— ex non scripto, 222 

— feciale, 207 

— fruendi, 283 

— gentium, earlier, 65, 68 
later, iia 

— honorarium, loi 

— in rem, in personam, 207 

— Italicum, 52 

— Latii, 50 

— oneris ferendi, 291 
•— Papirianum, 25 

— pascendi, 291 

— personamm, reruin, actioaum, 
224 

— - posscsslonis, 285, 286 



Jus possidendi, 285 

— postliminii, 242, 304 

— praetorium, 62 

— provinciarum, 55 

— respondendi, 103, 104, 124 
— .sacrum, non sacrum, 223 

— stillicidii, 291 

— tigni immittendi, 291 

— utendl, 283 

— vitse necisque, 32 

Jus and judicium, 27, 87, 141, 
390 

Justa causa, 308 
ustinian, his legislation, 158 

— quotations from, 245, 253, 
254, 317, 320, 342 

Labso, ioi 
Latini Juniani, 230 
Latinitas, 50, 73, 99 
Law and morality, 117, 220 

— of citations, 55, 140, 160 

— of nature — see Natural law. 
Legacy, 334 

L^es, 98, 99 

— Henrici Primi, 201 

— Julia, 85 

Legis actiones, 28, 84 
L^gistes of France, 196, 197 
Legitima portio, 328 
Legitimation, 241. 
Letting and hiring, 365 
Lex iEbutia, 85 

— JEUsL Sentia, 99 

— Aquila, 381 

— Calpumia, 392 
-« Canuleia, 48, 244 

— Claudia, 99 

— Cornelia, 62 

— curiata de imperio, 9, 99 

— de responsis prudentum, 140 

— Falcidia, 335, 336 

— Fttria Caninia, 99 

— Furia Testamentaria, 335 

— Julia de civitatis, 55 

de vi privata, 402 

et Papia Poppaea, 99, 151 

Majestatis, 99 

— Junia Norbana, 99 

— Junia Velleia, 99 
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Lex Mamilia, 99 

— Plautia Papiria, 56 

— reeia, 99 

— Rnodia de jacta, 368 

— Romana Buignndionnm, 158 

— Romana Visigothomm, 157 

— Silia, 392 

— Voconia, 335 
Liability in obligations, 348 
Libellns conventionis, 407 
Libertini, 236 

Libertus and patronus, 237 
Libripens, 21, 80 
Liciman legislation, 48 
Literal contracts, 360 
Litis denunciatio, 407 
Loan for consumption, 355 

— for use, 356. 

Locatio et conductio, 83, 365 
Locus, 347 

Macer, quotation from, 129 
Magister officiorum, 138 
Mancipatio, 21, 303 
Mancipium, 23, 32 
Mandata, 106 
Mandatum, 83, 369 
Manumissio, 32, 149, 236 
Manus, 22, 23, 244 

— injcctio, 28, 40, 343, 413 
Manuum consertio, 18, 24 
Marcellus, quotation from, 121 
Marcian, quotations from, 63, 

150 
Marriage, early Roman, 30 

— in later Empire, 151 

— in law of Justinian, 243. 
Maxims of the Law, 119 
Mediaeval Church and Roman 

law, 176 
Mediaeval Empire and Roman 

law, 174 
Missio in possessionem 413 
Modestinus, 103, 127 
• — quotations from 121, 246 
Modus acquisitionis, 302 
Montpelier, school of 184 
Mora, 350. 365 
Mortgage, 297 
Mttnera publica, 146 



Municipitim, 51, 56. 
Mutuum, 83, 355 

National dominion, 209 
Natural law, 109, 11 1, 208, 221 
Natalibus restitutio, 128, 337 
Negligence — see Culpa 
Negotiorum gestio, 371 
Nexum, 40, 81, 82, 84, 343 
Nominate contracts, 354 
Novatio, 372 

Novelise constitutiones, 162 
Nudum pactum, 352 
Nuncupatio, 81, 8a 
Nuptiae justae, 244 

Oblatio, 372 

Obligations, character of, 342 

— ex contractu, 352 

— ex delicto, 374 

— quasi ex contractu, 371 

— quasi ex delicto, 383 
Occupatio, 77, 303 
Ofilius, loi 
Ogulnian law, 48 
Oleron, laws of, 208 
Operse servorum, 294 

— pecorum, 294 
Orationes,ioo 
Outlawry, 15 

Ownership, absolute and quali- 
fied, 284 

— legal and equitable, 283 

Pacta adjecta, 363 

Pactum nudum, 352 

Papacy and the Roman law, 178 

Papinianus, 103, 127 

— quotations from, 63, 286 
Paraphema, 249 

Partes certae, incertae, 275 
Partidas, 195 
Partnership, 368 
Patria potestas, ancient principle 
of, 23 

in the XII Tables 

melioration of, 129, X50 

law of Justinian, 240, 248 

Patrimonium, 33, 37, 38, 314 
Paulas, 103, 127, 156 
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PanluSf quotation from, iii, 114, 
115, 120, 121, 126, 246, 292, 
344. 377, 402 

Peculium, 235, 293 

— adventitium, 151, 241 

— castrense, 129, 241 

— profectitium, 241 

— quasi castrense, 150, 241 
Persona, legal idea of, 229 
Personal servitudes, 292 

Petri exceptiones itgam Roman- 

orum, 183 
Pia causa, 263 
Pignoris capio, 29 
Pignus, or pledge, 82, 298, 357 
Placentinus, 184 
Pleadings, 408 
Plebeian Tribunate, 12 
Plebiscita, ii, 48, 98 
Poena, 376 
PoUicitatio, 353 
Pomponius, quotations from, 120, 

126 
Populus Romanus, 8 
Positive and natuial law, 221 
Possessio ad interdicta, 286 

— ad usucapionem, 286 

— bonse fidei, 285 

— bonorum, 78, 80, 313 

— civilis, 285, 311 

— continua, 311 

— contra tabulas, 323 

— in bonis, 75, 285 

— justa causa, 285 

— longi temporis, 309, 310 

— secundum tabulas, 327 
Possession, its relation to owner- 
ship, 285 

— praetorian law of, 74 
Portio l^tima, 328 
Pothier, 185 
Precarium, 294 
Prsedial servitudes, 289 
Prsedium dominians,,serviens,290 
Prsefecturse, 51 

Prsefectus annonse, urbi, prse- 

torio 95. 
Pnescriptio, 309, 310 
Pisesum^tio hominis, juris, juris 

et de jure, 4x1 



Prsetor fideicommissarius, 336 

— peregrinus, 63, 102, 389 

— urbanus, 63, 102, 389 
Praetorian edicts, 61 

— jurisdiction, 59 
Praetorian Praefect, 139 
Privilegia, 106 
Procedure, early civil, 17 

— in the XII. Tables, 26 

— reforms in 84 

— the Justinian law of, 404 
Proculeians and Sabinians, 103 
Property, growth of legal, 280 
Propositus sacri cubiculi, 138 
Proprietas nuda, plena, 284 
Provinces, oiganization of, 53 

138 

— laws in, 54 

Public and private law, 48 
Publilian law, 48 
Purchase and sale, 362 

QUARTA Falcidia, 335 

— Pegasiana, 336 
Quasi contract, 351, 371 

— delict, 351, 383 

— usufruct, 292 

Querela inofficiosi testamenti 

327 
Questio, 87 
-^uestiones perpetuse, 87 
Questor, 11 

— sacri palatii, 138 
Quinquaginta Decisiones, 162 
Quiritarian ownership, 74, 283 

— rights early, 2Z 

Rafina, 379 
Ratio legis, 120 
Real contracts, 355 
Recopilacion, 196 
Recuperatores, 390 
Remancipatio, 249 
Replicatio, 398, 409 
Res, definition of, 270 

— division of, 272 

— mancipi, nee mandpi, 381 
272 

— nullius, 304 
Rescripta, 105, 140 
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Responsa Papiniani, 158 
— ^prudentnm, 102, 104 
Restitutio in integrum, 258, 400 

— ex clausula generali, 401 
Restrictive interpretation, 122 
Retaliation for injuries, 42 
Reus, 391 

Rex, earlj Roman, 8 

— sacrorum, 1 1 
Rights, division of, 224 

— in rem, in personam, 341, 375 
Robbery, 379 

Rural servitudes, 290 

Sacra, 5 

Sacramentum, 18, 408 
Sale, contract of, 362 
Salvius Julianus, loi 
Sanctio pragmatica, xo6 
Sanctions, early, 14 
Satisfaction for injuries, 41 
Savigny, 169, 148 
Saxon Mirror, 198 
Self-defence, 402 
Senate, early Roman, 9 

— relation to the Emperor, 93 
Senatus-consultum, 100 

— Pegasianum, 336 

— Trebellianujn, 336 
Scsevola, Cervidius, 127 
Servitudes, personal, 292 

— prsedial, 289 

Slavery in XII. Tables. 32 
>— its mitigation, Z28, 149 

— Justinian's law, 233 
Societas, 83, 368 
Solutio, 372 

Spain, Roman law in, 194 
Spanish colonies, 211 
Specificatio, 307 
Status, elements of, 231 
Stipulatio, 358 

— poena, 347 

Stoic philosophy at Rome, 108 
Substitution of heirs, 325 
Succession in early times, 6 

— in XII. Tables, 33 

— praetorian, 78 

— law of J[ustinian, 313 
-*- per capita, 330, 333 



Succession, per stirpes, 330, 333 
Suffragium, 49 
Sui heredes, 34 
Summons, 26, 406 
Superficies, 296 
Surety, 360 
Suspecti crimen, 260 
Swabian Mirror, 198 
Syngrapha, 361 

Testament, its origm,35 
Testamenti f actio, 321 
Testamentum calatis comitlis, 36, 

319 

— destitutum, 328 

— imperfectum, 326 

— injustum, 326 

— inofficiosum, 327 

— in procinctu, 36 

— imtum, 327 

— nullius momenti, 326 

— per aes et lil^ram, 36, 319 

— prsetorium, 79, 319 

— ruptum, 327 
Theft, 377 
Traditio, 77, 307 
Treasure-trove, 304 
Treaties, 209 
Trial, 410 
Tutela, 253 

Tutelse admiiifstratio, 371 
Tutors, kinds of, 254 

— powers of, 255 

Twelve Tables, general chaiao* 
ter of, 43 

Ulpian, 129, 156 

— quotations from, iii, 118, 12a, 
123, 124, 125, 223, 264, 27lt 
302, 315, 346 

Ulpian's law of nature, izz 
Unde vir et uxor, 334 
Unilateral contract, 356 
Universitas,, 264 
Uno contextu, 320 
Urban servitudes, 290 
Usuarius, 294 
Usucapio, 309 
Usufructuary, 292 
Usorpfttio, 311 
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Usus. 30, 40. 293 
Ususfructus, 292 

Vademonium, 407 

Valerio-Horatian Uws, 48 

Venditio bonorum, 414 

Verbal contracts, 358 

Via, 291 

Vi, clam, vel precario, 285, 286 

Vinculum juris, 342, 343, 374 

Vindex, 28, 406 

Vindicatio, 379, 392 

Vinnius, 186 

Vis, 353, 401 



Voet, 186 

Voluntary jurisdiction, 60 

WarnkOnig, 187 
Warranty in sale, 363 
Wills — ^see Testament 
Wisbuy, laws of, 208 
Witnesses in court, 412 
— in testaments, 320, 321 
Women, status of, 30, 151, 243, 

322, 323. 354 
Written and unwritten law, 222 
Writing in contracts, 359> 3^3 
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audacious, proponent of new theories and conclusions wholly at variance foom 
those of his innumerable predecessors in this most industriously cultivated of 
all historic fields. The translation is competent and more than tiiat, and the 
history is good reading throughout. There are no dry pages.''-^i\r« K Timuu 
, Send /or complete descriptive circular 
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A 
Short History of Rome 

From the Foundaticm of the City to the Fall of 
the Empire of the West 

By Guglielmo Ferrero 
Assisted by Corrado Barbagallo 

Tivo Volumes. S"* 

Vdmne L The Monarchy and the Republic, from 
the Fowidation of the City to the Death of 
Julius Caesar, 754 B.C-44 B.C Volume IL 
The Empire 

The leading ideas of the work are those which 
Perrero has developed in his Greatness and Decline 
of Rome; and the method of setting forth his facts is 
the same too. Only the sketches are necessarily 
shorter, the narrative more concise and swifter, as is 
proper in a book intended for the use of classes. 

The most novel feature in the author's method 
of exposition is, that instead of that method being, as 
is the case in almost all textbooks, diffuse, it is organic. 
This work does not contain a piecemeal account of 
wars, reforms, political crises, the progress of civiliza- 
tion and of culture and economic developments as 
isolated facts. On the contrary, the facts are brought 
into relationship, with the result that a well-rounded 
and organic impression is conveyed. It is the method 
which Sig. Perrero pursued in his large work and to 
which in part that work owes its success. 



G. P. Putnam's Sons 

New York London 



Digitized by 



Googk 



Digitized by 



Google 



Digitized by 



Google 



i 



Digitized bVGoOgle 



Digitized by 



Google 



